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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


EXCERPTS FROM eeo'™ 


[ 271] 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of: 


DOCKET NO. G-14422 


BLUE RIDGE GAS COMPANY 


Hearing Room A 


Federal Power Commission, 
441 G Street, Northwest, 


Washington, D. C. 
Monday, May 11, 1959 


The above-entitled matter came on for hearing, pursuant 
at 10:00 o'clock a.m. 
BEFORE: 

HOWELL PURDUE, Presiding Examiner. 


* * * 


[ 307] 
D. P. DAVIS, JR. 
was called as a witness, and having been first duly sworn, was 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN KOUGHNET: 


* 


to notice, 


examined 


[ 309] 2 
[ 309] 

Q. Are you acquainted with the Blue Ridge Gas Company, Mr. 
Davis? A. Only to the extent that I have asked for and received their 
cooperation in reference to our requirements for gas. I am well aware 
that the Blue Ridge Gas Company has asked for and received a franchise 
in the City of Harrisonburg, and 


[ 310] 
also that the Blue Ridge Gas Company intends to supply gas services, if 
the gas is made available, to the towns of Broadway and Timberville, to 
the City of Harrisonburg, and to the municipal power plant of Harrison- 
burg. And, to thatiextent, we have discussed with them the possibility 
of natural gas for potential clients that we might have in industry. 

Q. Clients of whom? A. Clients of Rockingham Development 
Corporation, that state that natural gas would be desirable, or in some 
cases a necessity for their plants. 

Q. And clients, as you have described them, have made such rep- 
resentations to you in respect of natural gas? A. Yes. In 1958, the 
Rockingham Development Corporation processed some 65 clients. I 
mean by that, we spent time, from one day to perhaps three io four 
months working with a client, trying to locate them in our area. Of the 
65 bona fide clients,| we actually located five plants in Rockingham County 
in the year of 1958. 


* 


[ 340] 
H. DOUGLAS WEAVER 
was called as a witness and, after being first duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN KOUGHNET: 


* 


[363] 


3 
[347] 
Q. Mr. Weaver, will you state generally the origin of the Blue 
Ridge Gas Company in summary form? A. The present company was 
originally created as a corporation by an act of the General Assembly of 
the Commonwealth of Virginia on March 2, 1852, and operated|under the 
name of the Winchester Gas Company until January 19, 1927, when the 
Winchester Gas Company was consolidated with the Citizens Gas Company. 
On January 25, 1927, the Winchester Gas Company and the Citizens 
Gas Company were merged and consolidated as a 


[348] 
corporation under the name of Consumers Utilities Company. |The com- 
pany was operated as Consumers Utilities Company from January of 
1927 until October 19, 1957, when the company's name was changed to 
the Blue Ridge Gas Company by authority of the State Corporation Com- 


mission of the Commonwealth of Virginia. 
* * * 


[362] 
ERNEST F. EARLY 
resumed the stand, and testified further as follows: 
CROSS-EXAMINATION 


BY MR. REA: 
* * 


[363] 

Q. If you could just answer my question, and then make jyour ex- 

planation, Mr. Early, — would you convert to natural gas regardless of 

the cost of doing so? A. I wouldn't say that I would. But we have been 
assured that — we have been told that the cost of natural gas is com- 


parable to coal and cheaper than oil. 
* * * 


4 
[365] 

PRESIDING EXAMINER: Well, now, suppose as a result of all 
these considerations, the possible increased price of gas and increased 
price of steel, the cost of this natural gas service should be above the 
cost of supplying your house with coal heat which you at present have. 


Would you convert? 
THE WITNESS: I would, unless the cost was too much in excess. 
I think that the gas would be right much of a convenience. 
PRESIDING EXAMINER: All right, Mr. Rea. 
BY MR. REA: 
Q. In other words, are you saying, Mr. Early, that price is not 


the only consideration? A. That is right. 
Q. But it, nonetheless, is a consideration in whether you will con- 
vert or not? A. Well, I wouldn't want to pay an unreasonable figure 


[366] 


[367] 
Q. What does it cost you per season, per year, to heat your house 
now? A. It would cost me around $225. 


Q. What did you anticipate, if you do anticipate any particular 
figure, will be the cost of heating your house with gas? A. I anticipate 
it will be somewhere in that neighborhood. 

Q. Let us assume that the cost were $230. Would you convert to 
gas? A. Yes, sir, 

Q. Let us assume that it were $240. Would you convert to gas? 


A. I think I would, yes, sir. 
* * * * * 


[373] 
' BRAXTON .COINER 
resumed the stand, and testified further as follows: 


5 
[373] 
CROSS-EXAMINATION 


BY MR. REA: 
* * 


* 


[374] 

Q. Will you convert to natural gas if it becomes available ? 
A. Well, for good business reasons we may. I don't know. I would like 
to see the oil companies get a little competition in a way. 


[375] 

Q. Well, will you or will you not, or do you know? A. Well, I 
don't know, until we investigate. 

PRESIDING EXAMINER: Will it be a question of price? 

THE WITNESS: It will be a question of cost. Our store — our new 
store has only been in existence since '54, so I feel like we could convert 
very easily. It is a forced hot air system — now heating it with oil. I 
wouldn't make any commitment at this time, but we have thought about it. 
My partner and I have talked about it. 

BY MR. REA: 

Q. Whether you made a commitment would depend in part on the 
comparative prices? A. Yes. 

Q. In other words, you, as a businessman, buy what you need to 
buy as cheap as you can, do you not? A. Yes, sir. 

PRESIDING EXAMINER: Well, would it depend wholly on the 
price? 

THE WITNESS: Well, convenience and availability. 

PRESIDING EXAMINER: I mean two aspects — the cost/of con- 
version, and then the comparative costs of the respective fuels. 

THE WITNESS: Yes. That would be a good answer. 

BY MR. REA: 
Q. Would the other businessmen, as far as you know, take 


[376] 
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[376] 
the same view on this question of conversion or no conversion? A. Well, 
my experience there is I have not reviewed any other business organiza- 
tions comparable in ithe retail field. I have talked to several of my 
neighbors, and they are planning to convert to gas if it comes through, 
because some of them have old oil heating systems and old coal burning 
systems, which they wish to throw out. 

Q. And as far as you know, will they convert regardless of the 
difference in price? A. I believe they will. We didn't discuss that. 

Q. And you are speaking now of your residential neighbors or 
your business neighbors? A. That is right. 

PRESIDING EXAMINER: Now, just a minute. I would like to clear 
up one point, please, sir. 

As between fuel oil on the one hand and natural gas on the other, 
in reference to your drugstore, would your decision be wholly a matter 
of cost, or do you have a preference one way or the other as regards the 
fuels themselves ? 

THE WITNESS: Well, we have enjoyed gas heating in Lynchburg 
and other cities in the State of Virginia, and also in West Virginia, too — 
natural gas. And we like natural gas. It is a good clean heat. We would 
take that into consideration, too. 


[377] 
MR. REA: I believe I have nothing further, Mr. Examiner. 
* * * * * 


[379] 
D. P. DAVIS, JR. 
resumed the stand, and testified further as follows: 


[380] 
CROSS-EXAMINATION 
BY MR. REA: 


* * 


[394] 


7 

[389] 
Q. You located five new plants in the County in 1958 was your 
testimony this morning. Is that right? A. Yes, sir. 
Q. And you negotiated with a total of 65? A. Approximately 65 

firms. We have more inquiries than that, but I would say there were 
approximately 65 that were on a, shall we say, serious basis. 
Q. In other words, would I fairly infer that you seriously nego- 
tiated with 65 concerns in an effort to get them 


[390] 
to locate plants in Rockingham County? A. Yes. 
Q. And you succeeded in getting five of them? A. Yes. 
Q. How does that average of success, five out of 65, compare with 
your fellow development corporations around the state of Virginia? 
A. We are advised by the Virginia Division of Planning that we are one 


of the most successful development corporations in the state of Virginia. 
* * * * * 


[394] 
BURK S. MCKAY 
resumed the stand and testified further as follows: 
CROSS- EXAMINATION 
BY MR. REA: 

Q. What is your business, Mr. McKay? A. Iam a merchant. 

Q. What kind of a merchant, sir? A. Well, just a small town 
country merchant. I sell foods. 

Q. In Edam, Virginia? A. That is right. 

Q. And you conduct what we call a general store? A. Well, not 
any dry goods or anything like that. Just a food store. 

Q. Foodstuffs? A. Yes. 

Q. Do you own the building in which your — A. Yes, sir. 

Q. Place of business is located. Your answer is yes. And how do 
you heat it? A. Oil. 


[394] 


8 
Q. In the event natural gas were to become available in Edam, 
what factors would you consider in deciding whether or not to convert 
to natural gas? 


[395] 
A. Well, if the cost of the gas wouldn't be any higher than oil or coal, I 
naturally would convert to natural gas. 
Q. And if the cost of gas were higher? A. Well, being a Scotch- 
man, I would take i[t] into consideration. 


* * * 


[460] 
JOE E. ROSS 
was called as a witness and, after first being duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. VAN KOUGHNET: 
* * * 
[480] 

Q. Will you please explain to the Examiner on what basis you 
estimated these gas!sales, and in connection with that explanation, deal 
with the three types of — general types of customer — that is residential, 
commercial and industrial? A. In estimating the number of residential 
general usage customers in the non-heating category, we assumed that 
of former customers on the system, of which at present there are still 
408 connected, 482 which are not connected, all would be or could be 
connected to natural gas operations prior to the first fiscal year of 
operation. The market saturation — I beg your pardon — and by the end 
of the first fiscal year of operation, the customers connected to the sys~ 
tem would be as shown in Schedule 3. Market saturation was estimated 
at 35 per cent at the end of the first year of operation, and progressive 
increases in saturation are predicated upon a house count which I made 
myself — 


[482] 


9 
PRESIDING EXAMINER: 35 per cent of what? 
THE WITNESS: The number of houses upon the routes of the lines, 
gas pipelines then proposed to be installed by Blue Ridge Gas Company. 
PRESIDING EXAMINER: Did you consider all the houses potential 
customers ? 
THE WITNESS: 35 per cent of the houses as potential 


[481] 

customers. 

PRESIDING EXAMINER: I misunderstood you. Wait a minute. 
Only at the end of the -—- of a certain period of time. I mean did you con- 
sider all the houses eventual potential customers ? 

THE WITNESS: Eventually, yes, sir. And that during the first 
year, 35 per cent, which would include the 800 which I previously testi- 
fied to, could be connected. In other words, all of the houses along the 
routes of the lines proposed as eventually potential customers |— when 


you say eventual, Iam thinking in terms of infinite time. 
* * * * 


[482] 
THE WITNESS: The residential heating customers were] estimated 
to be 25 per cent of the non-heating customers at the end of the first 
year, 35 per cent at the end of the second year, 40 per cent the third 
year, and up to 50 per cent at the end of the fifth year. 
In line with our experience in Roanoke, Virginia, we recognize 
that this estimate may be conservative, but, in our opinion, we feel it is 
realistic. 
BY MR. VAN KOUGHNET: 
Q. And your reference, Mr. Ross, to Roanoke, I take it, jis to 
Roanoke Gas Company, in respect of which there has been some previous 
testimony? A. Of Roanoke, Virginia. It is a distribution property 
located in the same Shenandoah Valley, and about 100 miles removed from 
this property. 


[482] 


10 
Q. How about commercial use? A. We estimated the commercial 
non-heating customers, 


[483] 
based on actual survey of the territory, and industrial heating customers, 
to be 50 per cent of the non-heating customers for commercial usage. 
Industrial firm and interruptible estimates of gas usage were based on 
physical count, direct contact with proposed customers, letters of intent, 


and actual contracts. 
* 


[486] 

Q. In respect of the source of supply, could you tell us how you 
estimate the cost of gas to Blue Ridge Gas Company? A. I estimated 
the cost of gas purchased by using the Atlantic Seaboard Gas Tariff 
Rate Schedule CD-S1, which states a rate — for a rate, a demand charge 
of $2.95 per month of billing demand, plus a commodity charge within 
this billing demand of 30.45 cents per Mcf. 

PRESIDING EXAMINER: Is that rate the same or is it higher than 
the rate which you used as an estimate at the previous hearing? 

THE WITNESS: That is a higher rate than the one I used at the 
previous hearing, sir. 

PRESIDING EXAMINER: Is it a rate in effect under bond, or do 
you know ? 

THE WITNESS: I do know, sir. It is a rate currently being col- 
lected by Atlantic Seaboard under bond. 

PRESIDING EXAMINER: If there is no objection to this question 
— what was the rate which you used in your testimony at the previous 
hearing ? 

THE WITNESS: Excuse me, sir. In the previous hearing I used 
a demand charge of $2.75 per Mcf, with a commodity charge of 30.06 


cents. The I.S. gas at that time was 35 cents. 
* * * * 


[494] 


11 
[493] 
PRESIDING EXAMINER: I have one or two questions, if I may, 
Mr. Ross. 
What load factor do you estimate at the end of the third year for 
this system? 
THE WITNESS: That is a difficult question to answer, sir, because— 
PRESIDING EXAMINER: Have you got the load factor estimated 
for any particular period of time? 
THE WITNESS: No, sir, I did not estimate load factors, because 
this project uses the I.S. gas, which is a special purchase from Atlantic 
Seaboard fofHarrisonburg Electric Commission, and, to me, a load 
factor figure is not indicative of what we would normally consider as a 
load factor. 
PRESIDING EXAMINER: Now, without binding you to any specific 
figure, because you have not estimated — you have a general idea as to 
what the load factor would be, have you not? 
THE WITNESS: Yes, Ido. But if I may I would like to give a 
specific figure immediately after lunch, if that is acceptable. 
PRESIDING EXAMINER: Yes. 
THE WITNESS: It is in excess of 100 per cent, sir. 
PRESIDING EXAMINER: You don't find many projects of 


[494] 
size having a load factor of in excess of 100 per cent, or anywhere near 
that amount, do you? 

THE WITNESS: No, sir, you don't. 

PRESIDING EXAMINER: Now, what is the reason that this particu- 
lar system will have that load factor in your opinion as contrasted to 
other communities of similar size? Is it the large industrial load? 

THE WITNESS: The large industrial load, of which approximately 
740 Mcf per day is purchased under an IS. contract, which is inter- 
ruptible — to all intents and purposes an interruptible purchase contract, 


[494] 

12 
and would not be considered as a part of the demand. So approximately 
one-third of the gas handled, which would be gas going to — a majority 
of the gas going to the Harrisonburg Electric Commission, would be gas 
taken outside of the demand quantities, but within the amount of gas 
requested for demand. 

PRESIDING EXAMINER: In your opinion, is the high load factor 
and also the particular terms upon which the company can purchase the 
gas, features which make this project highly attractive from an investor's 
point of view, and add greatly to the safety and feasibility of it? I mean 
safety from the standpoint of the investor. 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: But add in your opinion greatly to the 
financial and economic feasibility of the project, is 


[495] 


that right? 

THE WITNESS: Under the terms and conditions of the contract as 
drawn, that is a true statement. But I would like to also add that the 
arrangement that has been worked out has enabled Blue Ridge Gas Com- 
pany to absorb the difference in cost of purchased gas as we reported 
and used in our studies of December 1957, as compared to the rates that 
we project purchase under in February of 1959, without having to alter 


the gas sales tariff. In other words, absorb that increased cost of gas. 
* * * * * 


[497] 

PRESIDING EXAMINER: During the recess, Mr. Ross, were you 
able to make a rough computation, at least, of the load factor on this 
system ? 

THE WITNESS: Yes, sir, I was. 

As we normally compute a load factor, the service, and with the 
proposed service to Harrisonburg Electric Commission included in this 
project, that load factor would be 134 per cent. But excluding the service 


[508] 
13 
to the Harrisonburg Electric Commission from the load factor calcula- 
tions, the load factor of operation in the third year would be 85 per cent. 
PRESIDING EXAMINER: Now, Mr. Ross, without laboring |this 
thing, and I ask this because Iam not technical at all, how is it possible 
for a load factor to be over 100 per cent? 
THE WITNESS: Because under the IS service agreement of 
Atlantic Seaboard, gas would be available on an annual quantity basis 
without influencing the demand or maximum day demand for the system. 
So the additional 740 Mcf per day going to Harrisonburg Electric Com- 
mission would be above and beyond the demand established by the rest 


of the system. 
* 


[506] 
CROSS- EXAMINATION 
BY MR. BLACKMON: 
* * * * * 
Q. Do you know whether or not there is a gas sales contract in 
existence? A. There was not a gas sales contract in existence at the 


[507] 
time I completed this record of February 13, 1959. Blue Ridge still had 
a letter of intent with reference to that sale, and I do not believe, although 
Iam not sure, I just do not think, that a contract has been executed with 
National Fruit since I checked with Blue Ridge Gas Company in connec- 
tion with this work I was doing for the February 13, 1959, report herein 


identified as Exhibit 18. 
* * * * 


[508] 
CHARLES F.GLORE, JR. 
was called as a witness and, after being first duly sworn, was examined 


and testified as follows: 


14 
DIRECT EXAMINATION 


BY MR. VAN KOUGHNET: 
* * * 


[521] 

Q. You have testified, Mr. Glore, that the debt coverage ratios 
set out in the lower half of page 2 of Exhibit 19 are in your view reason- 
able. A. Yes, sir — 

Q. Are you in a position, on the basis of your experience at the 
Glore, Forgan & Company, to say whether the coverage can be charac- 
terized any more strongly, one way or the other? A. Sir, I would say 
that the coverages which we show for the first three years could be 
characterized as being good. Those developed in the fourth and fifth 


year would be considered to be excellent, quite high coverage. 
* * * * * 


[525] 
CROSS- EXAMINATION 
BY MR. REA: 
Q. Mr. Glore, the interest rates which are shown on page 1 of Ex- 
hibit 19 for your first mortgage bonds and your debentures are, as I 


understand your testimony, simply figures in order to make a calculation? 
A. Yes, sir. 

Q. They do not reflect your considered judgment'as to the rates 
which would be required to market these bonds, these debentures? A. I 
think you might say that these rates are what we consider to be the upper 
limits of what might be required. 


MR. REA: That is all I have, Mr. Examiner. 
* * * * 


[533] 
PRESIDING EXAMINER: * * * Well, now, what is the pleasure of 
other counsel concerning my suggestion concerning this letter being 


[534] 


15 
typed into the transcript and considered as testimony as though/a quali- 
fied representative of Atlantic Seaboard were present and gave that 
testimony ? 

MR. REA: I have no objection, Your Honor, to stipulating that were 
the writer of that letter called to the witness stand, he would repeat the 
contents of that letter under oath. 


[534] 
PRESIDING EXAMINER: Well, that is reasonable, and I think 
satisfactory. 
MR. BLACKMON: I have no objection to the same thing, Mr. 
Examiner. 
PRESIDING EXAMINER: Well, do you so stipulate ? 
MR. BLACKMON: I do so stipulate. 
MR. VAN KOUGHNET: Applicant also does. 
PRESIDING EXAMINER: Very well. 
Mr. Reporter, will you copy into the record at this point the copy 
of the letter which I hand you dated May 7, 1959, addressed to the Federal 
Power Commission and signed by Edward B. Calland, Attorney for Atlan- 
tic Seaboard Corporation. I see no point in copying the portion of the 
letter — I mean copying the notations at the bottom of the letter which 
show to whom copies of the letter have been sent. So you may omit that 
portion. 
(Letter referred to follows:) 
May 7, 1959 


Federal Power Commission 
441 G Street, Northwest 
Washington, D.C. 


Attention: Joseph H. Gutride, Secretary 
Gentlemen: 
Re: Blue Ridge Gas Company, Docket No. G-14422 
On May 11, 1959, hearings will reconvene in the above docket 
pursuant to the order of the Commission issued 
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[535] 
April 24, 1959. The purpose of this letter is to inform the Commission 
beforehand that Atlantic Seaboard Corporation (Respondent) has avail- 
able sufficient gas in current supply to serve the projected requirements 
of the applicant, Blue Ridge Gas Company, without impairing its ability 
to meet the requirements of its other customers. 

Respectfully, 

Edward B. Calland, 
Attorney, for Atlantic 
Seaboard Corporation 
* * * * * 
MR. VAN KOUGHNET: * * * At this point, Your Honor, for the 

applicant, we respectfully request that Your Honor take official notice of 


[536] 
Docket No. G-12295, \in the matter of the application of United Fuel Gas 
Company, filed March 27, 1957, and particularly Exhibits D and H of 
said docket. 

PRESIDING EXAMINER: In other words, the documents to which 
you have reference + are they exhibits to the application in that pro- 
ceeding? Is that right? 

MR. VAN KOUGHNET: I so understand. 

May I consult with co-counsel? 

PRESIDING EXAMINER: Yes, sir. 

MR. VAN KOUGHNET: That is correct, yes, sir. 

PRESIDING EXAMINER: All right. And please limit your offer 
as much as possible! The Examiner — you desire this material incorpo- 
rated by reference, do you? 

MR. VAN KOUGHNET: Yes, Your Honor. 

PRESIDING EXAMINER: Well, I would suggest that you limit it to 
just that portion that is material and relevant here. The Examiner does 
not desire to incorporate the whole application. 
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MR. VAN KOUGHNET: Those are the only portions of that) docket. 
PRESIDING EXAMINER: All right. Those are exhibits what? 
MR. VAN KOUGHNET: D and H. 
PRESIDING EXAMINER: All right. Exhibits D and H to the appli- 
cation of United Fuel Gas Company in Docket No. G- 12295 — said 
exhibits will be collectively identified and received 


[537] 
in evidence by reference as Item A. 
(THE DOCUMENTS REFERRED TO WERE MARKED FOR|IDEN- 
TIFICATION AS ITEM A BY REFERENCE AND RECEIVED IN EVIDENCE .) 
MR. VAN KOUGHNET: Then, as to two further dockets, Your Honor, 
similar official notice is invited in respect of Docket No. G-13647, in the 
matter of the application of Gulf Interstate Gas Company, filed November 
6, 1957, and specifically portions of that docket designated as Exhibit H-1. 
PRESIDING EXAMINER: Do I understand that all this offer goes to 
the question of the gas reserves, does it, which are available to Atlantic 
Seaboard? 
MR. VAN KOUGHNET: Yes, sir. 
PRESIDING EXAMINER: Very well. Exhibit H-1 to the application 
of Gulf Interstate Gas Company in Docket No. G-13647 will be received in 
evidence by reference and identified as Item B. 
(THE DOCUMENT REFERRED TO WAS MARKED FOR IDENTIFI- 
CATION AS ITEM BY B REFERENCE, AND RECEIVED IN EVIDENCE.) 
MR. VAN KOUGHNET: And the last docket, Your Honor, |in respect 
of which official notice is invited, and incorporation respectfully requested, 
is Docket No. G-15129, in the matter of the application of Atlantic Sea- 
board Corporation, filed May 22, 1958, and specifically page 4 of said 
application. 
PRESIDING EXAMINER: Is there any objection to the receipt 
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[538] 
of that material? 

MR. BLACKMON: Mr. Examiner, may I inquire of counsel if those 
are the same items that were introduced in the prior proceeding, by 
reference ? 

MR. VAN KOUGHNET: They are. My co-counsel apprises me that 
the third docket, the one last noted, Your Honor, Docket No. G-15129, the 
Atlantic Seaboard Corporation docket, is in addition to those that were 
noticed by the Examiner. 

MR. BLACKMON: What was that docket number? 

MR. VAN KOUGHNET: G-15129. 

PRESIDING EXAMINER: Is there any objection? 

MR. BLACKMON: I have no objection, Mr. Examiner. 

MR. REA: No objection, Mr. Examiner. 

PRESIDING EXAMINER: Page 4 of the application of the Atlantic 
Seaboard Corporation in Docket No. G-15 129 will be received in evidence 
by reference under the rules, and identified as Item C. 

(THE DOCUMENT REFERRED TO WAS MARKED FOR IDENTIFI- 
CATION AS ITEM C BY REFERENCE, AND RECEIVED IN EVIDENCE.) 

PRESIDING EXAMINER: Now, counsel for the applicant, of course, 
what you say is not evidence in this case, but perhaps it may help me a 
little bit and save me time in the inspection of this material by reference. 
What is your position that this evidence shows ? In other words, for how 
long a period of time, according to this evidence, will 


[539] 
the gas reserves available to Atlantic Seaboard be sufficient to meet the 
existing requirements of its customers ? 
MR. VAN KOUGHNET: We appreciate, of course, Your Honor, that 
technically this may sound evidentiary, so I will put it in this form. We 


submit upon inspection, Your Honor, of the docket referred to, it will 
show that the statements therein establish that there will be continuing 
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availability at present levels until 1972. 
PRESIDING EXAMINER: With declining volumes thereafter ? 
MR. VAN KOUGHNET: With declining volumes thereafter. Absent, 


of course, additional — 
* * 


[548] 
H. DOUGLAS WEAVER 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION 
BY MR. REA: 


* * 


[560] 
Q. When did Mr. Stinnett cease to be Executive Vice President ? 
I believe you testified that he was Executive Vice President. A. On 


November 30, 1958 Mr. G. Frank Stinnett, Executive Vice President and 
General Manager of the Blue Ridge Gas Company was separated by the 
President of the Corporation from his duties and seancneiniities as 
Executive Vice President and General Manager of the Company. 


* * * * * 


[679] 
RE-CROSS-EXAMINA TION 


BY MR. REA: 
* * 


[690] 
Q. By that you refer to the difference between — strike that. 
Let me put it this way: That same page shows outstanding 


[691] 
22,000 shares 12/31/58, 12,000 shares 12/31/57. Now the 10,000 addi- 
tional sales you are testifying about are the difference between 12,000 


[691] 
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and 22,000? A. That is correct. 

Q. Will you go ahead? A. May I answer that by way of explana- 
tion? 

Q. Yes. A. When this company was purchased from Shengas 
Corporation there was outstanding 12,000 shares owned by the Sloan 
Brothers who own Shengas. The purchase of those 12,000 shares was 
made in January of 1957. The Blue Ridge Gas Company, needing to raise 
additional capital, formerly requested the Virginia State Corporation 
Commission for authority to issue an additional 10,000 shares, making a 
total of 22,000 shares outstanding for a price of $2.50 a share, which was 
paid for the original 12,000 shares. The State Corporation Commission 
by formal order authorized the selling of an additional 10,000 shares, 
and that order stated that the stock would be offered to the stockholders. 
There is no preemptive right, however, but the order of the State Corpo- 
ration Commission did say that it was to be first offered to the present 
stockholders, the holders of the 12,000 shares, despite the lack of a pre- 


emptive right on the part of the stockholders to demand it. 
* * * * * 


[696] 
HOWARD M. HAYES 
was recalled as a witness and, having been previously duly sworn, was 


examined and testified as follows: 
CROSS- EXAMINATION 
BY MR. REA: 


* * 


[714] 
Q. Are you familiar, Mr. Hayes, with the Ebasco Engineering 
Firm in New York? A. Well, I know of the firm, yes. 
Q. They are an engineering firm engaged in the same kind of work; 
in fact, engaged in competition with your firm, is that not true? A. I 
think that is a correct statement. 
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Q. Do you consider them reputable? A. Certainly. 

Q. Are you aware of the fact that they made a study of the feasi- 
bility of the pipeline ? 

PRESIDING EXAMINER: Now, again I object to the form of your 
question, Mr. Rea. I don't object to your making your point, but when 
you Say "are you aware of the fact," that assumes that it is a fact. 

MR. REA: I will rephrase it, Mr. Examiner. 

BY MR. REA: 

Q. Do you know, Mr. Hayes, whether or not Ebasco made any 
study of or estimate of the cost of constructing a pipeline roughly 
paralleling your proposed line from the same point to the same point? 
A. Purely as a matter of hearsay, I have heard they 


[715] 
did. I have not seen it and I don't know it to be a fact. 
Q. Do you know whether or not they considered the rock| conditions 


so difficult as to make the cost prohibitive? A. As I just stated, I know 
nothing about their report. 

PRESIDING EXAMINER: Mr. Hayes, just a minute. . ust answer 
the question directly. 

THE WITNESS: No, sir. 

BY MR. REA: 

Q. Do you know what percentage of rock the highway construction 
people in that area of Virginia estimate when they are estimating the 
cost of building roads? A. No, Ido not. Iam sure it would depend on 
the route. 

Q. Would you be surprised if you find it was 50 per cent? A. Not 
particularly. 

Q. Assuming it were 50 per cent that they estimate, and)that does 
not surprise you, do you think that has any bearing at all on the validity 


of your estimate of 10 per cent? A. No, sir, I do not. 
* * * * 
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[811] 
JOE E. ROSS 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION — resumed 
BY MR. REA: 
* * * 
[825] 
Q. Well, Iam confused. Will you tell me, Mr. Ross, just how you 
arrived at your estimate of 15,000 Mcf per year for National Fruit? 
A. Allright. That was, as you say — I mean as I responded to your 
question, that was computed by the conversion calculation that we have 
been discussing. But in arriving at the estimates that we used in the 
report of December 5, 1957, the total annual interruptible potential was 
considered to be less — I mean the total annual interruptible sales used 
as estimated in the report of December 5, 1957, were less than 


[826] 
the total annual potential fuel requirements of all the customers. 


Q. I think I follow you. It may get clear as we go along. 

Let's take Rockingham Poultry. What did you estimate their annual 
consumption of natural gas would be? A. 67,800 Mcf. 

Q. And was that based on the amount of No. 6 oil they had previ- 
ously burned during some period? A. That is the best of my recollec- 
tion, yes, sir. 

Q. You do not know what period? A. I think it was the year 
previous, or — it was 1956, I believe, or it may have been a fiscal year. 

Q. And what you did was take their actual consumption of No. 6 
oil? A. As they had reported it. 

Q. Convert it! into Btu content and then reconverted the Btu con- 
tent to natural gas? A. That is correct. 

Q. On this same formula? A. That is right, sir. 

Q. Now, what did you estimate the consumption of Valley Feather 
to be; that is, the consumption of natural gas? A. 36,000 Mcf. 
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Q. Per year? A. Yes, sir. 


[827] 
Q. Now, on what was that estimate based? A. Previous usage. 
Q. Do you know what period, previous period? A. No, sir, my 
notes do not reflect that. 
Q. By "previous usage" you mean the actual consumption by Valley 
Feather of No. 2 oil? A. For sometime previous. 
Q. What did you estimate the consumption of Shen-Valley Meat 
Packers to be, that is, the consumption of natural gas per year? 
A. 52,500 Mcf per year. 
Q. And on what was that estimate based? A. To the best of my 
recollection, it was prior usage. 
Q. Do you know during what period? A. No, sir, I do not. 
Q. And you mean prior usage of No. 6 oil? A. I believe |that is 
correct, yes, sir. 
Q. In Exhibit 18, Mr. Ross, on Schedule 3, you show eight inter- 
ruptible customers on the first year. A. Yes, sir. 
Q. Who are those eight customers? A. Well, the potential was, or 
is Rockingham Poultry, Shen-Valley Meat Packers, Valley Feather, 
National Fruit, Triangle E By Products Company, and in Harrisonburg, 
there is a potential of Swift & Company, Cavalier Poultry Company, 


[828] 
Troy Laundry, Shenandoah Valley Dairy. There are others there, but 
those were the ones that we used as a basis for preparing the estimate. 
Q. The eighth one was the Troy Laundry? A. Yes. There was 
another one also included of Shenandoah Valley Dairy. 
Q. Well, which are the eight who were used to calculate [the esti- 
mated sales in Mef of interruptible gas in the first year of 272,400 
appearing on Schedule 3 in Exhibit 18? A. Well, as you realize, in 
preparing an estimate sometimes you do not have the luxury of] having a 


[828] 
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direct contract. You are estimating what can be done. For that limited 
purpose, as I recall, I used the first eight that I have mentioned. 

Q. Now, in the second year you show an additional two, or at least 
you show ten industrial interruptible customers on that same Schedule 3 
of Exhibit 18. Are there included in the ten all eight that were included 
in the first year? A. Well, I did assume that those that we would serve 
the first year would continue as customers during the second year. 

Q. And who were the two that you considered would be added for 
the second year? A.| I do not recall that I assigned any particular names 
to those additional customers, but considered it a reasonable estimate 
that additional customers could be obtained. 

Q. And what about the addition of still two more in the 


[829] 
third year? A. The same theory, sir. 

Q. Well, in arriving at your industrial interruptible sales in Mcf 
shown on Schedule 3 of Exhibit 18 for the first year, how did you get the 
figure $272,400? A. The total annual consumption of what I consider to 
be potential customers was something in the magnitude of 286,000 Mcf 
for the year. Of that, I estimated the 272,400 could be supplied by Blue 
Ridge. 

Q. Well, how did you get the total annual consumption? Did you, 
assume — am I correct — that you got the total annual consumption of 
National Fruit and Rockingham Poultry and Valley Feather and Shen- 
Valley Meat Packers as a result of your visits with their officials in 
their plants? A. That is, I believe — I verified them at that time, yes. 

Q. Now, where did you get the information as to the total annual 
fuel consumption of Triangle E? A. As I recall, I had Mr. Stinnett 
verify that consumption as being a figure that he had previously obtained 
prior to my visit. 

Q. And what about Swift & Company? A. The same thing. 

Q. And Cavalier? A. Also. Mr. Stinnett also verified that for me. 
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[830] 
Q. And the Troy Laundry? A. Mr. Stinnett also verified |that for 
me. 
Q. In other words, the figures for Triangle E, Swift, Cavalier and 
Troy Laundry you got from Mr. Stinnett? A. And had him go back and 
verify those figures again under my direction. 
Q. Well, what you mean is that he said, this is the figure, and you 
said, well, double check it, and he went someplace and came back and 
said, this is the figure? A. Well — 
Q. You did not talk to these people yourself? A. No, sir, I did 
not talk to them myself. 
Q. The only person who had any communication with them or con- 
versation with them on the subject was Mr. Stinnett? A. Well,|I won't 
limit it to Mr. Stinnett — 
Q. As faras you— A. — butI will exclude myself. 
Q. Now, where did you get the information as to the additional 
volumes of industrial interruptible to be sold in the second year? 
A. That is my own best estimate, sir. 
Q. And is that estima te based on any data as to fuel consumption 
by any particular industrial establishments? A. Not necessarily, no, sir. 
Q. That is, in other words, what you call a judgment 


[831] 
figure? A. That is correct, dr. 
* * * 


[914] 
Q. Is the effect of that reflected in your Exhibit 18? A.) My 
understanding of that tax is that that is a tax on the user, not the utility, 


and that this report properly does not reflect the effect of that |tax. 
* * * * * 
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[915] 

Q. Well, to the extent that your tabulation on page 12 of Exhibit 
18 — to the extent that the last two columns bear the heading ''Compara- 
tive Cost in Mcf of Natural Gas," the use of the word "Cost" there is 
not accurate, is it? A. I think it is, because I think the extent of that 
tax is not sufficient — 

Q. Well, just answer — all right, go ahead. A. Is not sufficient 


to change the figure shown in the tabulation on page 12. 
* * * * 


[949] 
Q. Well, you actually estimate that you will sell 272,400 Mcf of 
interruptible industrial gas in the first year? A. That is correct. 
Q. And that is based on your assumption, is it not, that the four 
industrial customers which you — based in part, one part of the 272,400 


represents the gas that the four industrial concerns you spoke with would 
have burned in a year had they been burning nothing but natural gas? 
A. No, sir. It represents 9/12 of that quantity of gas. 
Q. It represents 9/12 of the — A. Approximately 9/12. 
Q. — of your total annual fuel consumption? A. That is correct. 
Q. And the other four customers are assumed to burn also 9/12 
of their total annual fuel — strike it, and let me say it again. 


The other four customers are assumed to be going to burn 9/12, 
to use gas for 9/12 of their total annual fuel consumption? A. That is 


correct, sir. 
* 


[953] 
Q. Well, what is the basis of your conclusion that there will now 
be substantially more IS gas sales, namely, 740,000 Mcf, 360 days a year? 
A. May I refer to my answer to that question as of yesterday ? 
Q. Yes, Iwish you would. A. Well, Mr. Rea, after consulting with 
Mr. Buckley, who is operating superintendent of Roanoke Gas Company, 
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Roanoke, Virginia, ascertaining from him his experience in connection 
with the availability of overrun gas, I concluded that we could estimate 
that IS gas could be expected to be available for the equivalent of 360 


days of the year. 
* 


[974] 

Q. Do you know whether Blue Ridge Gas Company has on file in 

its offices any applications for natural gas service? A. No, I don't know. 
Q. Did they ever have any on file? A. I don't know. 
Q. In the previous hearing, Mr. Ross, you testified in answer toa 

question by the Presiding Examiner, reading as follows: 
PRESIDING EXAMINER: Please give the page reference. 
MR. REA: This is not a part of the record in this proceeding here. 
PRESIDING EXAMINER: I know, but you can refer to the testimony. 
MR. REA: Page 260 of the transcript, Mr. Ross. 


[975] 
PRESIDING EXAMINER: You can put it in the form of an inquiry. 
BY MR. REA: 
Q. At line 15, did the Presiding Examiner ask this question of you: 
"What do you say on this proposition of there having been a failure to con- 
duct a house-to-house canvass of residences?" Did the Examiner put 
that question to you? A. He did. 
Q. And did you answer: "In my opinion, sir, it was not necessary 
because we had a file available in Harrisonburg of approximately 250 
requests for service." A. I did answer that, yes. 
Q. Do you still have 250 requests for service? A. Not to my 
knowledge. I don't know whether that file was maintained or not. 
Q. You just testified that you don't know whether they ever had 
any. A. I beg your pardon, sir. I had even forgotten about that file. 
Q. Do you know whether or not the McCrory Store in Harrisonburg 
is one of the contemplated industrial customers shown on Schedule 3? 
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I beg your pardon, commercial customers shown on Schedule 3 of Ex- 
hibit 18. A. Yes, sir. 


[976] 

Q. What did you estimate their use to be? A. Their require- 
ments are shown in our report of December 5, 1957, on Schedule 5, 
page 6 of 7. I would have to make some calculations. 

Q. And what are the requirements there shown? A. They are in 
therms of input to the various equipment, and I would have to make 
some calculations, as I didn't bring all of the working papers in connec- 
tion with that report to this hearing. 


Q. Could you make the calculation, please? A. Well, that will 
take some time. Can we supply that number after lunch? 

Q. Yes. To what extent did you examine the use of electricity for 
cooking and water heating in your proposed service area of Blue Ridge, 
and by that I mean the towns of Broadway, Timberville and Harrison- 
burg? A. Well, I didn't make a house-to-house count of how many houses 
were using electricity for cooking or for water heating, but in the case of 
electric rates in Harrisonburg itself, I considered gas sufficiently com- 
petitive to permit the accomplishment of the loads of the customers that 


I had estimated. 
* 


[1012] 
Q. Are you familiar with the Ebasco Services Company of New 
York? A. Yes, sir. 
Q. They do work similar to that which you do, that is, make 
studies, investigations and produce reports as to feasibility of projects, 


natural gas distribution projects, do they not? A. Yes. 


Q. Are they a reputable concern? 
* * * 


[1014] 
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[1013] 
THE WITNESS: In my opinion, they are. 
BY MR. REA: 

Q. Are or aren't? A. Are — a-r-e. 

Q. Do you know whether they made a study and report on the 
feasibility of the natural gas distribution system for Harrisonburg and 
vicinity taking gas from Atlantic Seaboard? A. I have been told they did. 

Q. Did you not see any such report? A. Iam not sure whether I 
did or not. I do not recall having seen it. 

Q. Did you ask the person who told you that they did whether a 
copy of the report were available? A. I don't believe so. 

Q. Do you recall who told you they had made a report? |A. Yes. 

Q. Who was it? A. Frank Stinnett. 

Q. Did you think it undesirable or inappropriate to examine their 
report ? 

MR. BLACKMON: Mr. Examiner, I don't know whether this line 
of cross-examination is proper or not. There is no evidence in this 
record that such a report was made, other than hearsay. 

PRESIDING EXAMINER: Well, this is cross-examination. I 


[1014] 
will permit it. 
MR.REA: Mr. Examiner — 
PRESIDING EXAMINER: Objection overruled. 
MR. REA: The witness just testified that he was told — 
PRESIDING EXAMINER: Now, Mr. Rea, I have ruled with you. 
MR. REA: I'm sorry, I did not hear your ruling. 
PRESIDING EXAMINER: Yes, sir. Do you know what the question 
is, Mr. Ross? 
THE WITNESS: I don't. 
PRESIDING EXAMINER: Read it, please. 
THE WITNESS: I was not aware it was completed. 
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PRESIDING EXAMINER: Read the question, please, Mr. Reporter. 
(The pending question, as recorded, was read by the reporter.) 
THE WITNESS: I considered it inappropriate. 
BY MR. REA: 

Q. Do you mean by that, Mr. Ross, that you have such confidence 
in your own independent examination, coupled with that of personnel of 
Blue Ridge, that you think it is a waste of time to examine the work of 
some other person similarly trained and qualified as yours might have 
been? A. My reason was entirely different, Mr. Rea. 

Q. What was your reason? A. Because I was told that the Ebasco 
report was 


[1015] 
predicated upon a study that involved a much longer line from the Sea- 
board facility. In fact, I was told that it came from the — that the service 
was proposed from another pipeline that was thirty or forty miles farther 
away from Harrisonburg than this project proposes. 
Q. Well, that would not, would it, have made valueless, as far as 
your purposes were concerned, any studies as to potential volumes of 


sales or numbers of customers or types of customers, would it? A. I 


would much prefer to rely upon my own judgment, rather than someone 
else's report. 

Q. You would not rely on someone else's report, of course, would 
you? A. No, sir. 

Q. But your testimony is that not only don't you rely on other 
peoples’ work, but you don't even double-check your own work against 
the work of other people in other companies doing similar work to yours 
in the same neighborhood whom you testified you think to be reputable ? 

MR. VAN KOUGHNET: Mr. Examiner, I object to that. There has 
been no foundation laid to show that there was similar work done in this 
report. 

PRESIDING EXAMINER: Read the question, Mr. Reporter, please. 
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(The pending question, as recorded, was read by the reporter .) 


[1016] 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: I think my testimony was that I did not ch 
work against the Ebasco report. 

MR. REA: Ido not think that answer is responsive. 

PRESIDING EXAMINER: No. Read the question again, please. 

(The pending question, as recorded, was again read by the reporter.) 

PRESIDING EXAMINER: In other words, the question is: Is that 
the import of your question; is that what you want us to understand? 

THE WITNESS: That I did not, that is correct. 

PRESIDING EXAMINER: And that you do not? 


THE WITNESS: That is correct, sir. 
* * * 


[1029] 
PRESIDING EXAMINER: In what respect is this at variance with 
the applicant's presentation? 
MR. REA: Mr. Examiner, I have not been able to study the report 
in detail, and it would be that that I would expect to adduce in evidence 


with the report through the person who prepared it. Iam not prepared 
to state and, indeed, could not state with any degree of certainty where 
all of the variations lie, because, as Your Honor well knows, it/is only 
upon the examination of the person who prepared these reports|that you 
can get the understanding of them. 
PRESIDING EXAMINER: Well, the only thing that I have heard 
about the report is the hearsay statement of the witness Ross that it in- 
volved a contemplated project with quite a lengthy transmission line and 
obtaining gas from a different source than the present project. 


[1030] 
32 
[1030] 

MR. BLACKMON: Well, Mr. Examiner, evidently — 

PRESIDING EXAMINER: Wait a minute. Counsel has not finished 
his statement. 

MR. REA: But the most significant thing about the report insofar 
as its relevancy and materiality in this proceeding, in my judgment, 
although I do not think it by any means the only relevant and material 
thing, is that the Ebasco Services, through its man, Mr. Lockwood, con- 
cluded that a gas distribution system in the areas proposed to be served 
by the applicant in these proceedings, was not economically feasible. 

PRESIDING EXAMINER: But based upon — so far as you know, at 
least, based upon the necessary construction of a transmission line much 
longer than under the proposal of Ford, Bacon & Davis, is that right? 

MR. REA: I do not know that, Mr. Examiner, and that, I think, is 
something that could only be determined if the report were here with the 
witness made available. 

PRESIDING EXAMINER: All right, proceed. 

MR. REA: I certainly think that it is highly relevant and material 
that the record contain the conflicting net judgment of Ebasco Services, 
made at the behest of the applicant here, made shortly before, as I under- 
stand, in 1956, the reports which are the basis of its application here, 
namely, Mr. Ross' report was made, and made by an engineering company 
whose stature and standing and reputation is well known and to 


{1031} 
which Mr. Ross personally attested. 
In other words, I think we ought to have all of the available evidence 
on this project, especially where, as Mr. Ross frankly stated, and as is so 


often the case, in fact, almost invariably the case, the feasibility of these 
projects is a matter of individual assumption, estimate and judgment; and 
where we have available two different judgments I think it would be a 
defalcation of the Commission's duty to consider the feasibility of the 
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project not to look at both of them. 
* * * * 
MR. REA: Thank you, Mr. Van Koughnet. 
The basis I ask that Mr. Stinnett be commanded to bring 


[1032] 
with him such documents as he may have in his possession relating to 
explorations, examinations, considerations of the feasibility, economic 
feasibility of the distribution of natural gas in Harrisonburg, Virginia, 
and in various places in Rockingham County. 

The reason I think this subpoena duces tecum should be issued is 
that the record in this proceeding has made crystal clear that at the time 
this project was conceived and, indeed, until late in 1958, G. Frank Stin- 


nett was the Executive Vice President of the company and was specifically 


charged with responsibility for preparing the necessary applications to the 
Federal Power Commission and to the State Corporation Commission, with 
compiling the supporting data, with working with representatives of Ford, 
Bacon & Davis in their study of feasibility, with making independent in- 
vestigations of economic feasibility, with negotiating with the Harrison- 


burg Electric Commission. 
* * 


[1034] 
MR. VAN KOUGHNET: For the applicant, Mr. Examiner, I think 
that my Brother Rea has spelled out in the scope of the Commission's 
rules a proper and legitimate reason for wanting to subpoena Mr. Stin- 
nett. He has already related him to the company, this applicant, at a 
time that is material to the issues before Your Honor. Therefore, the 


applicant does not oppose the subpoena to Mr. Stinnett. 
* * * * 


[1040] 
PRESIDING EXAMINER: Well, the Examiner will issue a subpoena 


[1040] 
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duces tecum directed to Mr. Stinnett to produce that material; in other 
words, notes, work papers, tabulations, but limited to the project as 
developed by Ford, Bacon & Davis, and upon which the applicant now 
relies. 

MR. REA: Mr'. Examiner, I did not come prepared at this moment 
to tender witness fees and so forth. I suppose there is a mechanical 
matter of taking care of the issuance. I believe Section 1.22 of the Rules 
provides that witness subpoenaed at the instance of participants shall be 
paid the same fees by the participants as would witnesses subpoenaed — 

PRESIDING EXAMINER: Well — 

MR. REA: That is, the same fees that are paid in the District 
Court of the United States. 


[1041] 

PRESIDING EXAMINER: At the moment I do not know what the fee 
will be or the procedure that one goes through in arranging for the pay- 
ment. 

May I suggest that Mr. Rea and I work that out together after the 
hearing and, if that is agreeable to all counsel; is there any objection on 
the part of any counsel to my conferring with Mr. Rea upon that matter? 

MR. VAN KOUGHNET: No objection on the part of counsel for the 
applicant, Your Honor. 

In that connection I may say I had occasion, in view of our own 
case to look into this matter, and I find, and simply suggest to Your 
Honor, that perhaps the most convenient source of information would be 
the Marshal for the United States District Court, because the fees are 
the same. 

PRESIDING EXAMINER: Yes. 


MR. BLACKMON: I certainly have no objection, Mr. Examiner. 
* * x * * 
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[1047] 
Monday, June 29, 1959 
The above-entitled matter came on for further hearing, pursuant 


to recess, at 10:00 o'clock a.m. 
*x * 


[1048] 
PRESIDING EXAMINER: In the matter of Blue Ridge Gas) Company, 
Docket No. G- 14422, the hearing will come to order. 
I think that the record should show that, by letter addressed to the 
Examiner, copies of which were served on other counsel, Mr. Rea, 
attorney for the Virginia Petroleum Jobbers Association, withdrew the 
request made by him on May 29, 1959, for a subpoena to be issued for the 


appearance of Mr. Stinnett. 
* * 


[1050] 
RALPH G. ROOP 
was called as a witness and, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 


BY MR. REA: 
* * 


[1052] 

Q. Are you personally familiar with the existing users, industrial 
users, of petroleum in Rockingham County? A. The major users, yet. 

Q. And on what is that familiarity based? A. Basically,)I have 
worked with them, some from the time they installed oil as a fuel, others 
from the time that we — before we began serving them and since we sup- 
plied a major number of them with their fuel requirements. 

Q. Have you examined the equipment, the oil fuel burning equip- 
ment, they have ? 
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[1053] 
A. In the great majority of cases, Iam familiar with the equipment that 
is installed in the plants. 

Q. Have you seen it in operation? A. Yes, sir. 

Q. Is Petroleum Marketers Corporation a member of Virginia 
Petroleum Jobbers Association? A. No, sir, we are not. We are not a 
jobber, we are a wholesale marketer, basically supplying oil to the mem- 
bers of the Virginia Petroleum Jobbers Association. 

Q. Does that mean that you do not qualify for membership ? 

A. We do not qualify, it is my understanding, for membership in the 
association. 

Q. You supply oil to jobbers in Rockingham County, I believe you 
testified? A. Yes. 

Q. Do you know the volume of business the oil jobbers in Rocking- 
ham County do per year? A. It would be my considered opinion that 
there is a volume through the jobbers in Rockingham County of approxi- 
mately 5,000,000 gallons per year of N.2 oil and kerosene. In addition, 
the major oil companies and some independent direct operations supply 
very substantial portions of the market. 

Q. Now, you referred to 5,000,000 gallons per year of No. 2 oil 
and kerosene. Do the jobbers sell industrial oil in Rockingham County; 
that is, oil used for industrial purposes 


[1054] 
as distinguished from home heating, which, I understand, is the primary 


use of No. 2and kerosene? A. Yes. To my knowledge, there are three 
jobbers in Rockingham County that are marketing approximately 700,000 
gallons a year of industrial fuels. 
Q. Can you be more specific as to the types of industrial fuel they 
are marketing? A. They are marketing No. 4 oil, No. 5 oil and No. 6 oil. 
Q. At this point, for the record, would you explain, if you can — 
and Iam sure you can — the difference between oil such as No. 4, 5 and 
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6 used for industrial purposes and No. 2 and kerosene? A. No. 2 and 
kerosene are fuels — and I am not a refinery technologist — that| come 
from the direct refining process and will usually have a gravity, which 
is the weight per gallon, of less — the gravity will usually be above 32 
API gravity. 
Nos. 4, 5 and 6 oil are so-called residual oils which, basically, is 
what is left in the bottom of the refinery still when you cannot get any- 
thing else out. 
No. 6 oil will have a gravity ranging from 4 to 15 degrees API and 
a Saybolt Furol viscosity of 100 seconds or more. 
ANo. 5 oil basically is a blend of 6 oil and some lighter components, 
such as 2 in varying degrees to have an API gravity of from 16 to 22 
and a Saybolt Universal viscosity of from 200 


[1055] 
to 400 seconds. 

ANo. 4 oil is a still lighter oil, basically a blend of 6 and/lighter 
components such as 2, that will have an API gravity that will range from 
21 to 25 and a Saybold Universal viscosity of from 90 to 150 seconds, I 
believe is the viscosity range. 

Q. What is the distinction in the use to which the refined oils, 2 
and kerosene, are used and the resids., as you call them? A. Well, 


basically, the 2 and kerosene can be used in a home heater, heating under 


pressure-type burners. Your residual oils require industrial-type 
burners generally. The 4 oil can be used without pre-heating and has a 
relatively lower Btu value than 5 or 6. 
No. 5 oil basically should be used for some preheating equipment 
requiring a little more expensive installation, but has a little higher Btu. 
No. 6 oil definitely requires preheating, and has the highest Btu of 
the fuel oils. . 
Q. Do you know how many employees the jobbers in Rockingham 
have? A. I would estimate that they have probably 35 employees engaged 
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in the fuel marketing business. 
Q. Now, by fuel marketing business do you mean the total fuel 
marketing business including fuels of all kinds — motor fuel, and so on? 


[1056] 
A. Iam excluding the portion of their employees that would be engaged 
in the marketing of motor fuels. 

Q. Do you know the total investment in plant and equipment and in- 
ventories — accounts receivable — in the fuel market; that is, the oil 
fuel market in Rockingham County? A. Again, I would have to give a 
considered opinion, but it should range from 750,000 to approximately a 
million dollars. 

Q. And again are you including or excluding facilities and invest- 
ment made in connection with sales of motor fuel? A. Iam excluding 
the motor fuel investment. 

Q. Did you make a survey of sales of industrial fuel? A. Yes. 

Q. During any recent period of time? A. Yes, I did. 

MR. REA: Mr. Examiner, may I have marked for identification as 
Exhibit 27 a single sheet styled "Rockingham County — Sales No. 4, No. 
5, No. 6 — Oil in Gallons — June 1, 1958, to May 31, 1959"? 

PRESIDING EXAMINER: Exhibit 27 for identification. 

(THE DOCUMENT REFERRED TO WAS MARKED FOR IDENTIFI- 
CATION AS EXHIBIT NO. 27.) 

BY MR. REA: 

Q. Mr. Roop, do you have before you the document that was just 

identified as Exhibit 27? 


[1057] 


A. Ido. 

Q. Was this document prepared by you or under your direct super- 
vision and control? A. It was. 

Q. Will you explain what is shown on Exhibit 27 in detail, com- 
mencing with the first column and going right through it, so that it will 
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be clear? A. As the title indicates, this exhibit covers sales of 4, 5 
and 6 oil in Rockingham County for the period June 1, 1958, to May 31, 
1959, a complete heating season. 
Q. Now, let me interject at that point. By a "complete heating 
season" do you mean that the normal year of fuel sellers is not/my year 
of January 1to December 31? A. No, the normal fuel heating season 
in the oil industry is the twelve months' period commencing June land 
ending May 31 of any year. That includes a full twelve months' period 
and goes through the cycle of the winter heating load. 
Q. Isee. Go ahead. Iam sorry to have interrupted you.| A. Start- 
ing with the left-hand column of the exhibit, you will see the type of oil 
identified as 4, 5 or 6. 
The second column identifies consumers, the various consumers 
of the various grades of oil in the county. 
The twelve monthly columns show deliveries by various suppliers 
to these various industrial consumer accounts, with the total for the 
twelve months being given in the extreme 


[1058] 


right-hand column. 
* 


[1062] 
Q. Does this exhibit reflect seasonal variations, and, if so, what 
is their pattern? A. The exhibit reflects seasonal variations, and the 


pattern shows that, in general, all consumption will be at a low point in 
May-June, rising to a peak in the November, December, January, Feb- 


ruary, four months' period. 
On No. 5 oil, it ranges from 3.93 per cent low in June toa peak of 
13.22 per cent in January. 
No. 6 fuel oil ranges from a low of 4.88 per cent in May 
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to a peak of 11.38 per cent in October. And the total of the two fuels 
fluctuates from a low of 4.93 in May to a peak of 11.28 per cent in Octo- 
ber. 

Q. Now, are the sales shown on Exhibit 27 for identification all of 
the sales of No. 4, No. 5 and No. 6 oil made in Rockingham County during 
the period June 1, 1958, to May 31, 1959? A. To the best of my knowl- 
edge, they include all sales, with the exception of sales made by one 
jobber to three accounts in Rockingham County. 

Q. And do you have the sales for that one jobber? A. Yes. The 
sales for that one jobber — 

Q. Well, why were they not included in the exhibit? A. The infor- 
mation was not received in time to be incorporated in my survey, as 
Part J; and, Part DI — 

Q. You mean "Part Iof my answer"? A. Part I of my answer and 
Part II of my answer. 

And, Part II of my answer is that he gave a monthly breakdown of 
sales for the calendar year of 1958, rather than the comparable heating 
season period used by the other participants in the survey. 

Q. Well, do you, in fact, have his figures? A. I do. 

Q. Would you tell us what his annual volumes of sales of No. 4, 
No. 5 and No. 6 were in the period which he gave, and 


[1064] 
what was the period? A. The period was the calendar year of 1958. And 
his sales to one consumer of No. 4 oil were 17,600 gallons annually; to 


one consumer of 5 oil, 31,550 gallons; and to one consumer of 6, 44,790 
gallons; or a total of 93,940 gallons. 

Q. Are his sales broken down by months? A. His sales, total 
sales, are broken down by months, that is right. 

Q. Do you have that information? A. I have that. 

Q. Would you tell us what the breakdown monthly was as to each 
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type, if you can? A. January — I cannot do it by type; I can give you 
monthly sales by total of the three oils. 
The total of 93,940 gallons broken down by months would be as 
follows: January, 18,955 — 
Q. Speak slowly so the reporter can get these figures, Mr. Roop. 
A. February, 16,709; March, 7,285; April, 3,500; May, 3,415; June, 
7,900; July, 2,927; August, 3,000; September, 3,214; October, 2,927; 
November, 4,822; December, 19,286. 
Q. Does this jobber's sales, to which you just testified, reflect a 
seasonal pattern? A. They reflect a violent seasonal pattern.| In fact, 
if you take the five months, October, November, December, January 


[1065] 
and February, the five winter months, his sales amounted to 62,609 
gallons, or a total of 66.7 per cent of his annual sales. 
Q. Now, are there any other sales of Nos. 4, 5 or 6 oil made in 
Rockingham County during this period? A. To industrial consumers or 
to any consumers ? 
Q. To any consumers? A. Yes, there were some minor sales 
made to schools that are not included in this report. But to the best of 
my knowledge, and those participating in the survey, there were no other 
industrial users. 


Q. Now, the schools would use this oil for what purpose ? A. For 
heating during the school year. 
Q. Would they use No. 6 for heating? A. I believe the schools in 
Harrisonburg use No. 5 oil. 


Q. Then there were no other sales of No. 4, No. 5 or No. 6 to 
industrial users? A. Not to my knowledge, or those of us participating 
in the survey. 

Q. Coming back to the sales of this jobber to which you just testi- 
fied, would his sales for the five months, January 1 through May 31 of 
1959 be the same as his sales for the five months January,1, 1958, to 
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May 31, 1958, to which you testified? A. To the best of my knowledge, 
he is still servicing the three accounts identified as making up the total 
for 1958. 


[1066] 
And the total for the period January 1, 1959, through May 31, 1959, 
should closely approximate the 1958 period. The major exception would 
be any changes in manufacturing demand or where it is used in the 
heating load factor fluctuations in the degree days for the two periods. 
But the net difference should not be material. 

Q. Was the period January 1st to May 31, 1959, generally speak- 
ing, warmer or cooler than the comparable period in 1958? A. We had 
fewer degree days in 1959 in the five months than we did in 1958. 

Q. So, if anything, the sales would have been less — A. Less. 

Q. — in that period? Can you identify by name any of the con- 
sumers who are shown in column 2, the column headed "Consumer" on 
Exhibit 27 for identification? A. I can. 

Q. Will you give me the names of those you can identify? A. I 
can identify four of the consumers listed. 

Consumer A is Rockingham Poultry; Consumer B is Valley Feather; 
Consumer C is Shen Valley Meat Packers; Consumer D is National Fruit 
Products. 


Q. How many plants do these consumers have in Rockingham 
County? A. Each has one plant. 


[1067] 
Q. And where in the county, generally speaking, are their plants 
located? A. All plants are located in the Timberville area. 
Q. You have read, have you not, Mr. Ross' testimony in this pro- 
ceeding? A. I have scanned it. 
Q. Did you read the portion of his testimony where he discusses 
possible sales of gas and fuel use by the four companies you just named? 
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A. I did. 

Q. And are those companies and the plants to which reference was 
made by Mr. Ross, the same companies and the same plants — A. They 
are. 

Q. — to which sales were made as reflected on Exhibit 27 for 
identification? A. They are. 

Q. What was the total oil consumption of these four customers 
just named and designated on the exhibit as A, B, C and D in the period 
June 1, 1958, through May 31, 1959? A. If my addition is correct, 


992,638 gallons. 
* * 


(1072] 

Q. Now, referring to your testimony as to the quantity of No. 6 oil 
consumed by customers designated A, B, C and D on Exhibit 27 for 
identification in the period covered on that Exhibit 27 for identification, 
how much natural gas would they have consumed during that period had 
they used natural gas to meet the total fuel requirements during that 
period as shown on Exhibit 27 for identification? Is the question clear ? 
If itis not —- A. The question is clear. And based on the assumptions 
made and my calculations, they would have used 133,180 Mcf of natural 


gas. 


[1076] 
Q. ** * How much natural gas would it take to replace all of the 


No. 4, No. 5 and No. 6 oils sold in Rockingham County for industrial 
purposes ina 12-month period? A. On the information that is contained 


— we have testified to, it would take 245,940 Mcf. 
* * * * 


[1087] 
Q. And do you know what percentage of the total annual sales to 
which you have testified this morning are made in the Dayton-Bridge- 
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water area as you described it? A. Of the consumers whose location I 
could identify, I would state that approximately 25 per cent of the No. 5 
oil shown on Exhibit 27 would be consumed in an area not accessible to 
the proposed Blue Ridge line. Of the consumers of No. 6\oil — 
PRESIDING EXAMINER: Just a moment. And that is the area 
which you have just identified and described, is that right? 


THE WITNESS: That is correct, sir. 
* ok * 


[1089] 
BY MR. REA: 

Q. In your experience, are sellers of heavy oils, residual oils, 
such as Nos. 4, 5 and 6, and primarily perhaps No. 6, sellers for indus- 
trial purposes, able to meet competition in order to hold the markets 
they have? A. We either have to meet competition or we go out of busi- 
ness, so we attempt to meet competition where it is economically 
feasible to do so. 

Q. Would you attempt to meet gas competition to hold the market 
in Rockingham County ? 
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A. I would. 

PRESIDING EXAMINER: By reducing your price? 

THE WITNESS: Mr. Examiner, either by reducing my price or 
using good salesmanship, but primarily it would be reduction of price 
— if it was required. 

BY MR. REA: 

Q. Would it be a reduction of price to the consumer, or a reduc- 
tion in your price you pay to your supplier, or both? A. If I reduced 
my price it would be a reduction in price to the consumer — if after 
investigation it was determined that the economics justified a reduction, 
and that there was a true competitive situation to meet. 

Now that reduction in price to the consumer could come from any 
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one of about three sources. For example, I could negotiate with the 
trucker or the barge operator to reduce freight charges so as to absorb 
part of the price reduction. 
I could take part of it out of my normal profit margin. 
I could also talk to the refiner and perhaps the refiner would take 
part of all of it. 
Q. And where it has been necessary in your operations in the past 


you have reduced prices? A. Ihave met competitive situations. 
* * * * * 


[1102] 

Q. And would you expect the prices of kerosene — I beg your 
pardon — of Diesel oil, to approximate those of No. 2? A. It would be 
approximately .4 to 5 of a cent per gallon higher. Currently I believe 


the exact difference is .3 of a cent a gallon. 
* * * * 


[1160] 
CROSS- EXAMINATION 
BY MR. BLACKMON: 
Q. Mr. Roop, I believe you prepared Exhibit 217, is that correct? 
A. Exhibit 27 is — Yes, that is correct. 
Q. Now asI understand, the figures shown there are figures that 


were given to you by customers of yours who distribute petroleum in 
the County of Rockingham ? A. The figures given here are, where we 
are the supplier, our sales records to the individual customers. 
Q. They are your sales records? A. They are my sales records. 
Q. Then they were not submitted to you by anyone? A. Not where 
I was the supplier. 
Q. In what cases were you the supplier, and in what cases were 
you not the supplier? A. By your question as to the supplier, |are you 
talking to the ultimate consumer or to the — 
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Q. My understanding of the setup is that your business is in Rich- 
mond, is that correct? A. Correct. 
Q. And you are a wholesaler todistributors — A. Correct. 
Q. — of petroleum products in Rockingham County, Virginia ? 


[1161] 
A. Yes, in Rockingham County and other counties. 
Q. Well, we are speaking particularly of Rockingham. These 
figures apply only to Rockingham County, is that correct? A. Correct. 


[1162] 

Q. Now, the sales you show here on Exhibit 27 are sales that are 
made by your customers in Rockingham County to the ultimate consumer ? 
A. Correct. 

Q. And these figures were supplied to you by your customer dis- 
tributor? A. Customer distributor in some cases, or from my own 
sales records where I was the direct supplier. 

Q. Where you deliver direct to the customer? A. Correct. 

Q. Now, what figures on here are figures from your own sales 
department, and what figures are figures supplied to you by your custo- 
mer distributors in Rockingham County? A. The customer designated 
as "E", the customer designated as "G", consumer designated as "G", 
the consumer designated as "H", the consumer designated as "B", "D", 
and "H". 

PRESIDING EXAMINER: Your answer is not complete. 

THE WITNESS: Our customers that are supplied direct — figures 
that were coming from my own sales records. 

BY MR. BLACKMON: 

Q. So that leaves customers "F", "C", and "A" who are distribu- 
tors who purchase petroleum products from you? A. Figures that were 
supplied by people to whom we supply the 6-oil or 5-oil, as the case 
might be. 

Q. Now, do you know whether or not any of those customers, 
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those distributor customers, purchase petroleum products from any 
other supplier than you? A. Yes, in some cases they purchase from 
other suppliers than myself. 
Q. Do you know whether these suppliers include any of those pur- 
chasers? A. These figures are suppased tohave included all sales that 
they made in Rockingham County of 5- and 6-oil to industrial customers 
regardless of the source. 
Q. Well, now, you say they are supposed to include only 'those 
volumes. Do you know whether or not they include only those yolumes ? 
A. Iasked for total volumes of 5- and 6-oil sold in Rockingham County. 
I did not prepare their figures from their records, so I cannot/speak 
with authority on what they did. I know what they were asked to do; I 


assume that they did it. 
* * 


[1167] 
Q. Mr. Roop, you prepared Exhibit 28? A. Exhibit 28 is the 
posted tank car prices. I did. 
Q. There has been some direct and some cross on this.| Let's see 
if Ican correctly understand it. The posted car prices are the prices 
taat are posted by you for your customers, is that correct? A. Correct. 
Q. And that is the price they pay you, that is the distributor ? 


A. This is the price that the industrial user would pay me. 
* * * * * 


[1171] 
THE WITNESS: Sir, I might answer that, that as a businessman, 
no businessman will welcome with open arms any additional competition, 
whether it be natural gas or another fuel oil company. 
BY MR. BLACKMON: 
Q. Well, Mr. Roop, is it really a question of whether or 


[1172] pe 


[ 1172] 
not you welcome it, or whether or not the public convenience and neces- 
sity requires it? 
* 


[1173] 

Q. Mr. Roop, do you think that you can meet competition in Rock- 
ingham County, that'is, competition with natural gas? A. Iam notina 
position to give an authoritative answer on that until I have the competi- 
tion and I know the rates at which I will be competing. 

Q. Well, then, you are opposing it without knowing all 


[1174] 
the facts at this time, aren't you? 
PRESIDING EXAMINER: That is argumentative. 
MR. BLACKMON: He just stated he could not answer the question 


without those facts, Mr. Examiner. 

MR.REA: Mr. Examiner, I object to this line of inquiry. We all 
know, Mr. Blackmon as well as anyone else, that every businessman 
wants to get all the business he wants, and that every businessman takes 
every legal means to get all of the business, and one of the legal means 
specifically provided in the Natural Gas Act is by intervention in pro- 
ceedings to shed light to oppose the granting of certificates, and as the 
court held specifically in this case on the appeal of the Virginia 
Petroleum Jobbers Association, in 7(a) applications. So of course he is 
opposing natural gas insofar as he is testifying in support of the position 
of the Virginia Petroleum Jobbers Association. 

I would emphasize, however, that neither he nor his company is a 
party to the proceeding. 

MR. BLACKMON: Well, Mr. Examiner, I agree that the witness is 
certainly opposing natural gas in this area, but what we want to know in 
this proceeding is why. I mean, it seems to me it is as simple as that. 
And certainly we are entitled to know. 

PRESIDING EXAMINER: I think he has answered the question, 


Mr. Blackmon. 
* 


[1183] 
THE WITNESS: * * * Exhibit 29 gives the price of No. 2 fuel oil 

in Rockingham County. I do not have before me the price of kerosene. 
Generally it is a half a cent per gallon higher, and I would say, subject 
to verification, 15.5 cents, in answer to the question, 15.5 per cent per 
gallon. 


[1186] 
REDIRECT EXAMINATION 
BY MR. REA: 
[1187] 
Q. Mr. Roop, there have been several questions about competition. 


Could you tell us in your own words what your attitude is towards com- 
petition? A. Asa businessman, I want to get for my firm my maximum 
dollar sales and profits that I can for the firm. And any competition has 
as their objective preventing my doing that, they want to get their maxi- 
mum share. So while I do not welcome additional competition, I recog- 


nize that Iam going to have competition, and I feel I will be able to get 
my share of the business. 
Q. You will fight for it? A. And I will fight for it. 
Q. And you will fight for it by any means that the law per 


A. Correct. 
* 


[1216] 

LORIN A. THOMPSON 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 


[1289] 
Q. Well, in view of that opinion, is it your opinion that the houses 
constructed in the areas shown on Table 9 of Exhibit 
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40 for identification since 1950 would be a ready market for the sale of 
natural gas for space heating, central or non-central? A. Well, I would 
think if they installed oil heating there would be the question of whether 
or not they wanted to convert — the expense. Conversion, of course, 
means some replacement of the heating equipment. That is, if you have 
a summer-winter hook-up on your boiler, for example, you throw away 
that hook-up on an oil heating plant and then you have to install a water 
heater, and then a gas boiler in order to make efficient use of the natural 
gas. And on the new houses, if they are built for oil, and then if they 
want to use natural gas, there is a fairly expensive conversion problem 
that is involved there. 

Q. Do you have any personal, or any knowledge, of the cost of 
conversion? A. Well, I can give you a personal experience, for what- 
ever it is worth, and that is — 

Q. Where did this experience take place? A. This happened to 
me in connection with my own home in Charlottesville. 

Q. And how far is Charlottesville from Harrisonburg ? 


[1291] 


A. Oh, it is about 54 miles. 
PRESIDING EXAMINER: Did you convert from oil to natural gas? 
THE WITNESS: No, I looked into the matter and — 
PRESIDING EXAMINER: Decided against it? 
THE WITNESS: Decided aginst it. Because I got two independent 
bids from the plumbers, from two independent plumbers, there in 
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Charlottesville for taking out the oil furnace and replacing it with a gas 
furnace of similar efficiency, and gas heater, and as I recall, one was 
$865 and the other was $875. Now I have about an eight-room house, 
brick, modern, but those were the prices that were quoted for that con- 
version. Well then, when I began to compare the fuel costs there, I 
thought, well, I would let that go. If the furnace wears out, then I might 
consider converting to gas, but until the oil burner goes out, well I do 


not think I will give any further consideration to it. 
* * * * 


[1294] 
Q. * * * How do you account for the fact, Dr. Thompson, that 
there is substantially more "other fuel" as classified by the census of 
1950 used for cooking in Winchester than in Harrisonburg? Would the 
answer be the greater use of electricity in Winchester? A. Possibly, 
yes. That is on this Table 9. I have included everything else that is in 


cooking fuel. Electricity is a very popular cooking fuel and has been 
expanded greatly all through all the areas. So that what we have here is 
simply the utility gas, bottled gas, liquid fuel and other, which includes 


electricity. 
* 


[1360] 
OSCAR GASS 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 


BY MR. REA: 
* * 


[1379] 
Q. You have studied the financing that was achieved in the 
Federicksburg case? A. I have. 
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Q. And what light do you think, in your opinion, professionally, 
that the Fredericksburg financing throws on the 


[1380] 
financing possibilities in this case? A. I would like to break that up 
into a consideration of the debenture financings and the mortgage finan- 
cing separately, if I may. 

Q. Certainly.|A. In the order of time the debenture financing 
would normally come first. After reading Mr. Glore's testimony, I was 
in touch with Kidder Peabody & Company, who were the underwriters of 
the Fredericksburg financing to which he refers. That Fredericksburg 
financing on the debenture side consisted in the offering of debentures 
together with common stock. The debentures offered in each unit were 
of a value of $20, and there were offered together with the debentures 
four common shares for a total price of $48. 

I would like to\correct myself. When I said that the debentures 
that were offered were offered were of a value of $20, I should have said 
of a par value of $20, and carried a coupon of 6 per cent. 

Kidder Peabody & Company today, and I, and every other student 
of the debenture market, knows that such debentures cannot be sold by 
themselves to yield 6 per cent. On the last day when I inquired, Wed- 
nesday, June 24 — 

PRESIDING EXAMINER: Now, Mr. Gass, you can speak for your- 
self, but you cannot speak for what Kidder Peabody knows. That portion 
of the witness’ answer is stricken out. 


[1381] 
You just testify as to what you know, please, Mr. Gass. 
THE WITNESS: All right. On Wednesday, June 24, Kidder Peabody 
told me that these debentures — 
MR. BLACKMON: Mr. Examiner, it is still hearsay. I object to it. 
PRESIDING EXAMINER: Well hearsay under certain circumstances 
is permissible. 
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THE WITNESS: I was only reporting the price, Mr. Examiner. 

PRESIDING EXAMINER: Well now, Mr. Gass, you just be quiet, 
sir. Iwas just about prepared to rule with you on something. 

Under certain circumstances, and in an administrative proceed- 
ing, hearsay is all right, and the Examiner is inclined to permit this 
particular bit of testimony. The objection is overruled. 

Will you continue, Mr. Witness. 

THE WITNESS: On Wednesday, June 24, Kidder Peabody informed 
me that they were selling these debentures — Iam sorry, they were 
purchasing these debentures — at 88 — 

BY MR. REA: 

Q. By "these debentures", you mean? A. The 6 per cent deben- 
tures of Fredericksburg, Virginia, issued at par by Kidder Peabpdy in 
January 1959. 

Q. That is the debentures of the Natural Gas Service Company of 
Fredericksburg to which you just testified? A. Yes, sir. These 
debentures were bid 88 to yield 
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slightly more than 7 per cent to maturity. 

Q. When is maturity? A. Maturity is in 1984, I believe January 
1984. 

In evaluating these debentures prices as currently prevailing in 
the market in relationship to a new issue, I would take into account what 
the market knows as the difference between the distributed yield of a 
security of a given class and its offering price for securities which are 
commonly rated by the major services such as Moodys. The difference 
between the distributed yield and the offering price is nowadays ordi- 
narily in the range between 1/4 of 1 per cent and 1/2 of 1 per cent. 
Having allowance, therefore, for the difference between the distributed 
yield on a security and its necessary offering price, it would be my 
judgment that a security of a quality comparable to these debentures 
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would today have to be offered at a price in the range of 7-1/4 to 7-1/2 
per cent. 

Q. By "these debentures", you mean what debentures? A. I mean 
the debentures of the Natural Gas Service Company of Fredericksburg, 
Virginia, and other debentures which might be fairly comparable with 
them. 

Q. Do you think the Blue Ridge debentures would be fairly com- 
parable with them? A. I have so testified. I wish to qualify and make 
that quite clear, that I am testifying to the value of the debentures 
offered by themselves, I am not testifying to the question of 
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whether common stock offered with the debentures would sweeten the 
issue or sour the issue, or anything else. 

Q. Is there any other evidence suggesting to you in your profes- 
sional judgment that |Blue Ridge would be doing well today to sell deben- 
tures at 7-1/4 to 7-1/2 per cent? A. Yes, there is a great variety of 
other evidence. Not,to burden the record unnecessarily, I will cite one 
most recent financing in this city, which I consider to be quite compar- 
able. That was in fact a secondary offering of debentures in an amount 
of approximately $250,000 par value which was being made last week at 
the time when I was checking these facts. 

PRESIDING EXAMINER: What do you mean by a secondary offer- 
ing? 

THE WITNESS: An offering on the part of a holder who bought the 
issue when it was put out by the original company, but who is not selling 
it for the account of the treasury of the company, but for his own per- 
sonal account. 

PRESIDING EXAMINER: Proceed, please. 

THE WITNESS: This secondary offering to which I refer, in the 
face value of approximately $250,000, was underwritten in this city by 
Auchincloss, Parker & Redpath. 
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This issue was underwritten by Auchincloss, Parker & Redpath 

as principal underwriters and by a number of other underwriters. It 
was an issue of debentures of the Giant Food Stores Properties. This 
is an enterprise in this city which, like many 
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grocery enterprises, has segregated out its stores and properties in a 
separate corporation and which has long leases for the use of such prop- 
erties. 
These securities were originally issued about a year or more ago 
with a coupon of 5-1/2 per cent. They were being sold last week, they 
were being offered for sale last week, by the underwriters at 75, and as 
the underwriters told me, they did not go out the window at that price. 
The yield on those securities spot was 7.3 per cent and rather|/more 
than 10 per cent to maturity. 
With respect to security and quality, I do not regard these deben- 
tures of the Giant Food Stores Properties as being in any way inferior 
to the debentures which might be offered by a not-yet-operating natural 
gas service company in Harrisonburg. 
PRESIDING EXAMINER: How can you compare an issue of deben- 
tures by a food store with an issue of debentures by a natural gas dis- 
tribution company? 
THE WITNESS: The prime points of comparison are assurance of 
interest coverage and repayment of capital. Where the assurance of 
interest coverage and repayment of capital are comparable, industrial 
bonds, utility bonds, bonds of commercial companies bearing the market 
equivalent ratings. That is why a service like Moodys applies|[Aaa, Aa, 
A, Baa, Ba, B] and lower ratings, using the identical nomenclature for 
securities of utilities, securities of industrial companies, securities of 


commercial 
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companies and a great variety of other securities. 
BY MR. REA: 

Q. Do you think, as a professional matter, that reasoning by 
general market analogy is the sound way to approach this particular 
problem? A. No, sir, I do not. 

Q. Why? What other method is there? A. In all financing cases 
of this kind and other kinds it is possible to approach prospective under- 
writers and to clarify at least conditionally, and as of the date of inquiry, 
the kind of prices and terms under which a security would be offered. 
Then all the particular facts of the situation can be taken into account. 
And this kind of reasoning by general analogy, in which I have engaged, 
is a poor substitute for that. 

Q. Is there any evidence in this record, as you have read it, of 
any other approach [than] reasoning by general analogy? A. I do not 
recall any such evidence. 

Q. What would be your professional judgment on the interest rate 
that would be required today on the proposed $750,000 of Blue Ridge 
first mortgage bonds? A. I would like to say first of all that that is a 
case where reasoning by general analogy should be even less necessary 
because, if I understand the record correctly, it is proposed that those 
securities will not be issued to the market in general, but rather will 
be privately placed with an insurance 
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company or some similar institutional holder. If that is so, it is always 
possible to approach one, two, three such insurance companies or other 
institutional holders and ask them what they would pay. That is the best 
evidence. Their dodr is open and they are always [ready], on practically 
no notice, to talk about deals. 


If I must answer your question generally, I would have to answer 


it on the basis of much poorer evidence than that kind. 
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Q. Well can you make a comparison between the proposed issue 
of first mortgage bonds by Blue Ridge and that of the Natural Gas Serv- 
ice Company of Fredericksburg, Virginia? A. I can make — 
PRESIDING EXAMINER: Just a moment, please. Read the ques- 
tion. 
(The pending question, as recorded, was read by the reporter.) 
THE WITNESS: Yes, I can make that comparison. That Natural 
Gas Service Company bond placement was of an amount of $600,000. 
Here we are considering an amount of approximately $750,000. | That 
placement was accomplished in January of this year, as I understand it 
— it was not a general issue, but a private placement. The coupon was 
5-3/4 per cent, bonds yielding 5-3/4 per cent at that time or — 
BY MR. REA: 
Q. In January of this year? 
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A. January of 1959. Bonds yielding 5-3/4 per cent at that time, or at 
this time, are not specifically rated by any of the rating services. The 
lowest classification of utility bonds on which a service like Moodys 
preserves permanent records of yield is Baa. In January of this year 
Baa was yielding on a [distributed] basis approximately 4.65 per cent or 
4.66 per cent in relationship to the 5- 3/4 per cent that the Natural Gas 
Service Company paid, a difference of approximately 1.1 per cent. 
Today, my last check was on June 19, because there is a lag of about a 
week between the time of reference and the time of availability] of the 
general service, as of the week ending June 19 and for several|weeks 
before that, Moodys Baa rating was yielding 4.99 per cent, that is to say, 
slightly more than 3/10 of a per cent more than in January. 

If Iam to be governed by that analogy, I would then say that some- 


‘thing like 1.1 per cent over 4.99, or something in the area of 6-1/8 or 
perhaps 6-1/4, if the bond market is very weak, would be a rough 
probable order of magnitude judgment on what bonds of this kind could 
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be sold to somebody like an insurance company. But I wish to qualify 
* my judgment by saying that my opinion that it would be 6-1/8 or 6-1/4 
is very much poorer evidence than the evidence that would result from 
an inquiry which need consume on the part of the responsible parties 
no more than a day or two of work. 
PRESIDING EXAMINER: When you refer to "bonds of this kind" 
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do you have reference to the Fredericksburg bond issue or the proposed 
bond issue of the applicant here, or both? 

THE WITNESS: I have reference, Mr. Examiner, to both on the 
basis of my judgment that the general financing characteristics of the 
two situations are reasonably comparable and that I accept the broad 
structure of comparison which Mr. Glore instituted in the record in this 
proceeding, sir. 

BY MR. REA: 

Q. Have you reviewed the testimony and exhibits in this proceed- 
ing, Mr. Gass, which relate to the market for natural gas which would 
be served by the proposed Blue Ridge Project? A. Yes, sir, I have. 

Q. In your professional practice do you have occasion to make 
judgments of feasibility from written documents? A. Yes, sir, we do 
have occasion to reach the conclusion that a case is proven or not proven 
on the basis of documents submitted to us that is, in a case that a project 
is feasible and financeable on the basis that the sponsor suggests, or not 
feasible and not financeable on that basis. 

Q. And in your professional activity you give advice to clients on 
the basis of documents that are submitted along with a request for an 
Opinion on your part as to financeability and feasibility? A. Yes, we do. 

Q. Have you on occasion rendered an opinion from documents 
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alone that a particular project was not financeable or feasible? A. We 


[1390] 
59 
have rendered the opinion that on the evidence adduced by the documents 
it was not feasible or financeable, that is, that the sponsor would have to 
go back and get more satisfactory evidence. But we would never say, 
simply, that because the documents were inadequate, that the underlying 
project was necessarily unsound. 
Q. And when you say that it was not shown by the documents, you 
mean that the documentation was not sufficient to convince public or 
private banking authorities to go ahead and finance it? A. I mean that 
if we submitted such a set of documents to private or public bankers, 
they would say "I am not convinced that I ought to put money into this". 
In that case, we say that in our opinion these documents are not adequate 
to achieve that purpose. 
Q. Now have you examined the record in this proceeding for the 
purpose of determining the manner in which the demand for gas for 
residential purposes, which applicant in this proceeding projects, was 
determined by applicant? A. Yes, sir, I have read those documents. 
Q. In your judgment, does the record show that the market esti- 
mate that it contains was made in a sound manner? A. I would prefer 
to say that the record shows that the estimate was made in such a way, 
in my judgment, as to leave a 
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high degree of uncertainty. 
Q. Will you explain further what you mean by that, more specifi- 
cally? A. Yes. Your question is with respect to the oe demand? 
Q. Yes. Let's take the residential non-heating demand, jif you can 
break it down that far? A. Yes, Ican. The requirements of gas for 
residential non-heating purposes are developed in the following manner. 
First of all, there is a first year figure. The first year figure|is based 
upon the present customers of the company and the number of customers 
which it had in the past that it has now lost. The figure for the first year 
on residential non-heating demand is the simple sum of those two figures . 
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Obviously, nothing of any critical character, of substance, can be 
said about the first of these two components, namely, the present custo- 
mers of the company. There is a substantial showing that they will be 
served as well at a lower cost. There is no reason in [any] market 
analysis that I know anything about, therefore, for doubting that they 
would be interested in the service. 

With respect to past customers, there is more uncertainty. It is 
said that many of these customers are now purchasers of bottled gas, 
but the record also contains the statement that there are some 440 
present purchasers of gas service from the 
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applicant company, some 1,500 users of bottled gas, and according to 
Mr. Ross, I believe, some 3,000 residences as a total. There are, by 
subtraction, something like 1,000 residences that use neither the gas 
service of the company nor bottled gas for non-heating purposes. 

I take it that some of these may use electricity for non-heating 
purposes, or may use some other fuel, and that some of these may well 
be included in the past customers of the company who are viewed as 
attachments to the company's service before the first year begins. I 
would say, therefore, though, I do not consider this matter as being of 
the first order of importance in the total picture, that that simple addi- 
tion of present customers with past customers is not justified on the 
record. 

However, more seriously, with respect to the non-residential 
heating demand, after that total is ascertained as being something like 
35 per cent of saturation, as it is referred to, though 900 is not quite 
35 per cent of some 3,000 residences, that number is then increased 
arithmetically by a simple factor of 10 per cent of the total amount 
added each year, 35, then 45, then 55, then 65, then 75 -- to a total of 
75 per cent in the fifth year. The arithmetic of the procedure is quite 
clear, but the reason for the arithmetic is not clear. The only reason 
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that I find in the record is the statement that this coincides with the 
general judgment of the admittedly expert witness, Mr. Ross, on behalf 
of the applicant. I do not find 
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that such a general judgment is sufficient for decision with respect to 
a particular, therefore. 

PRESIDING EXAMINER: You left out a word. You said a decision 
with respect to a particular, and you did not say a particular what. Read 
it, Miss Reporter. 

THE WITNESS: Iam perfectly willing to add the word “particular 
instance" or "particular case". 

PRESIDING EXAMINER: All right, proceed. 

THE WITNESS: Mr. Examiner, I have the disadvantage of| having 
been a student of Aristotelian logic, and the word "particular" bears the 


meaning which the two words "particular instance" and "particular case" 


have in ordinary language. I am sorry. 

PRESIDING EXAMINER: Proceed, please. 

THE WITNESS: Therefore, I would say that the estimate of non- 
residential heating demand as established as part of the market) study in 
this case has a significant area of uncertainty or dubiety. 

BY MR. REA: 

Q. Now do you have any opinion as to the soundness of the esti- 
mates as to the residential heating demand? A. In accordance |with the 
general standards of what I would regard as sound procedure in making 
a market study, I would say that this second component involves more 
serious questions than the first. It is derived arithmetically inja sense 


as a derivative of a derivative. It is taken in Year las being 25 
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per cent of the non-heating residential demand, and then is again 
arithmetically merely stepped up from year to year until as far as the 
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maximum demand is concerned in the fifth year, I believe, as shown in 
Exhibit 18, in Schedule No. 3. In the fifth year, it quintuples, rather 
more than quintuples, the quantity shown in the first year. 

PRESIDING EXAMINER: Mr. Gass, may I suggest for your in- 
formation and your criticism of the report, that the Examiner is pri- 
marily interested in the showing at the end of the third year. Now it 
may well be that your statement will be perfectly clear to me in my 
thinking as to what is the situation in the third year, but please bear in 
mind my interest in the showing at the end of the third year. 

THE WITNESS: Yes, sir. I would like to make [the] reasoning 
behind my reservation on this point clear in connection with the first 
and third years then, if I may. 

The first year of estimated gas sales and revenues, and I am for 
the moment speaking in terms of sales as quantities, the first year shows 
under residential heating 30,900 Mcf and in the third year 88,900 Mcf, 
going on to higher figures in later years. This is Exhibit 18, Schedule 
No. 3. 

I do not believe anyone will be misled, but in speaking of maximum 
day demand a few moments ago, I referred to that as being on Schedule 
No. 3 of Exhibit 18. It is on Schedule No. 4 of Exhibit 18, but shows 
exactly the quintupling to which I 
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refer. 

In the case of heating demand, and that is a big part of the total 
market, in the third year 88,900 Mcf as compared to 43,800, roughly 
half the amount, for general non-heating residential use. In the case of 
the heating demand it is most important, I suggest, in evaluating the 
market, to consider the question of cost. The applicant's evidence, and 
the evidence of Dr. Thompson yesterday, concurred in indicating that a 
large part of the current heating load is taken care of by coal and by 
number 2 heating oil! It is admitted that coal is by far the cheapest form 
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of heating, but of course with its well known disadvantages in terms of 
convenience and cleanliness. The heating oil demand as of exactly this 
time is, so far as I can see, for residential heating not firmly estab- 
lished as an exact figure by anything in this record, in terms of the 
number of households which in fact would rely on number 2 aos oil, 
but all the evidence [concurs] in suggesting that it is quite substantial 
and that coal and number 2 heating oil together account for the great 
bulk of the residential heating market. 
Now coal is the cheapest — set that aside for the moment. Num- 
ber 2 heating oil, as I understand by the evidence in this record, is now 
being sold in Harrisonburg at approximately 15 cents per gallon. That 
appears from the exhibit submitted by Mr. Roop. In the comparison of 
costs submitted by the applicant we had a relationship of natural gas to 
number 2 heating 
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oil cost of 1.20 to 1.28 with the natural gas being the cheaper source and 
the number 2 heating oil being the more expensive. The difference, how- 
ever, of the order of magnitude of only some 6 per cent — that M: the 
1.20 and 1.28 — when at that time, and as is reported in Exhibit) 18, the 
price for number 2 heating oil in Harrisonburg, as used for this com- 
parison, was 15.9 per cent. The price adduced by Mr. Roop is 15.0 


cents, a differen[ce] of just the same order of magnitude as the 6 per 


cent difference in favor of natural gas formerly suggested. 
Using Mr. Roop's figure as the more current, I come therefore to 
the conclusion that from the point of view of cost, utilizing the efficiencies 
involved in the applicant's exhibit, there is no significant difference be- 
tween number 2 heating oil and gas as proposed in this application, that 
is, from the point of view of month to month user cost. Coal is) admit- 
tedly much cheaper. 
In the use of gas as a substitute for heating oil there will|neces- 
sarily be some conversion costs for those residential users who are 
currently using heating oil. After taking account of that conversion cost, 
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natural gas may be slightly more expensive for home heating than num- 
ber 2 oil will be. 
We have to take into account [the] much more difficult fact, which 
none of us can be certain about, and that is the future trend in the prices 


of number 2 oils and of natural gas. 
* * * 


[1397] 
PRESIDING EXAMINER: Quarter after 12. 
Mr. Rea, I will accept your statement as to what the record shows 
in that connection. Proceed with your argument to 
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me. What do you say the record shows. 

MR. REA: The record shows, Mr. Examiner, that Blue Ridge will 
be paying more for gas from Atlantic Seaboard if this application is 
granted than its Exhibit 18 contemplaes, and that it would have paid, 
prior, as a matter of fact, to May 15, 1959. 

PRESIDING EXAMINER: I do recall some testimony along that line. 

MR. REA: And the record also shows, through Mr. Roop's Exhibit 
29, that the delivered price at Harrisonburg of number 2 fuel oil, which 
is the primary heating fuel, as Mr. Ross' Exhibit 18 recognized, the 
primary liquid heating fuel — Exhibit 29 shows that the price has declined 
from 15.9 cents per gallon delivered in Harrisonburg on November 18, 
1957 to 15.0 cents on May 1, 1959. 


* * * 


[1399] 
BY MR. REA: 

Q. Mr. Gass, you just testified as to several reasons on matters 
or troubles that you'saw in Mr. Ross’ estimate in Exhibit 18 as to the 
increase in the domestic heating load he there estimates, did you not? 
A. Yes, sir. 
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Q. Is one of the matters which would give you pause, one of the 
matters you would consider in evaluating his estimate, the fact that the 
price of number 2 heating oil has gone down in recent months whereas 
the price of natural gas to distributors such as Blue Ridge from the 
company from whom Blue Ridge would buy has gone up? A. If Ijcan 
yes or no and explain my answer, I think I can answer that question. 
MR. REA: [hear no objection to the question, Mr. Examiner. 
PRESIDING EXAMINER: Well, it has only been going up subject 
to refund, hasn't it, Mr. Rea? Isn't that what the record shows? Is 
that right, Mr. Rea? 
MR. REA: As far as the increase of May 15 is concerned, yes. 
PRESIDING EXAMINER. All right. With that statement of fact 


included in counsel's question, does your answer still remain the 
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same ? 
* * * * * 

THE WITNESS: I would say the change in the price of natural gas 
would affect my opinion; the change in the price of heating oil would not 
affect my opinion. May I explain it? 

BY MR. REA: 

Q. Will you explain it? A. The change shown by Mr. Roop from 
November 18, 1957 to May 1, 1959, and the price of number 2 fuel oil 
in Harrisonburg, is not necessarily significant. This is a comparison, 
unfortunately, between two different times of the year. May 1, 1959, 
may be very nearly the seasonal low for number 2 fuel oil in Harrison- 
burg, as the mid-summer rates are in most communities. I cannot say 
that at the middle of November, 1959, on the basis of this record or on 
the basis of my general knowledge of the fuel oil business, that the 
price of number 2 heating oil will not be as high, again, as it was in 
November 
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1957. I would not be able, just on the basis of those facts, to come to a 
judgment about the future price of heating oil. The judgment would have 
to be based upon my more general knowledge of the petroleum industry, 
its marketing and supply problems. 

With respect to the natural gas thing, I would say yes, the increase 
in the price of natural gas, subject to refund under the regulations of 
this Commission, would affect my judgment very much because I do know 
something of the experience record of natural gas. Iam not making a 
judgment about what will happen in this particular proceeding. Iam 
making a judgment as a general student of fuel problems that the price 
of natural gas in this'country is going up. That judgment would affect 
my evaluation of the marketing position in Harrisonburg or in any other 
place, but this decline in fuel oil prices would not affect my judgment. 

Q. Now, Mr. Gass, do you consider Mr. Ross' estimate as to the 
growth of the domestic heating load to be speculative? A. Yes. Tobe 
less speculative, it would have to comprehend some examination of 
either the intentions of the prospective consumers or of their economic 
circumstances which would indicate that they acknowledged greater con- 
venience and cleanliness of natural gas for residential heating, it would 
be something which they would intend to buy, or that they were economi- 
cally in a position to buy. Absent either of those two 
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kinds of evidence, namely the best evidence of intention, or the more 
indirect evidence of governing economic circumstances, I regard the 
conclusion based upon analogy from other experience as being specula- 
tive. 

Q. Now what steps would you suggest might have been taken to 
improve the firmness of the estimate of the residential heating load in 
the event this were presented to you with a suggestion that you advise 
as to the financeability of it? A. One thing which I would have regarded 
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as very useful evidence would be a sample survey or study. In a com- 
munity of this size, with perhaps 3,000 households, I would judge that a 
carefully constructed 10 per cent sample of residential users ought to 
suffice. That would involve making a questionnaire and having) people 
with a well-designed questionnaire actually knock doors and get both 
evidences of intention and what is at least equally important in| such a 
study, the negative evidence and the reasons for the negative evidence 
given by the potential consumers so that it is possible for the person 
evaluating the study to come to a conclusion about the extent to which 
these reasons can be overcome or will be overcome through further 
time. 
Q. What is your professional judgment of the soundness jof making 
generalizations as to availability of market without specific study of the 
individual community in which you expect to find the market? 


[1403] 
A. Well, I have said that I think that involves great uncertainties. If 
you have a community as large as New York City, and you have general 
economic data about it, you can do a lot of reasoning from that] general 


economic data. But even then you must have particular Ser cue data 


about New York, not about San Francisco. The smaller the universe 
about which you are trying to make a judgment on the basis of more 
general knowledge, the greater your chance of error. 
Q. Have you examined the evidence in this record, and particu- 
larly Exhibit 18, on the commercial demand for gas? A. Yes, I have. 
Q. And how do you evaluate the professional quality of the market 
survey that was done with respect to this commercial demand? 
A. Well, I will have to check my notes to find the exact page, but in the 
report in Exhibit 18 with respect to the commercial demand, it is said 
that the commercial demand was based on, and I have lifted out from 
my notes only two words, "actual survey". But the evidence of the wit- 
ness in the record, as I understand it, was that the actual survey did 
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not include soliciting business, nor enumerating present users, but it 
was based upon looking at the town and coming to a general judgment 
that in a town of this kind, with approximately this kind of commercial 
setup, the commercial demand would be something of this kind. I have 
difficulty in giving specific content to the 
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meaning of the words "actual survey" when that is what is meant. 

Q. What would you consider an actual survey to comprise or con- 
sist of? A. Well, an actual survey as distinguished from a general 
opinion means, I think, either the solicitation of business, going to 
people and saying, "Will you buy my product or service", or it means 
some form of enumeration, either by questionnaire or in some other 


way. I think what was meant by "actual survey" in this case was visit- 


ing the town and general acquaintance. 
Q. If that is what it is, you do not think that is a sufficient basis 
for a judgment — or do you? A. I think it is an uncertain basis. 


Q. Had you completed your answer? A. Yes, sir. 
bd * * * 
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Q. Mr. Gass, would you give us your opinion as to the value of 
that part of the market survey which is primarily Exhibit 18, and the 
testimony of Mr. Ross thereon, dealing with industrial demands for gas 
in the areas which Blue Ridge proposes to serve? A. First of all, the 
industrial component — 

Q. Can you speak up louder? A. The industrial'component of 
the total demand, if taken together with the demand of the electric power 
station, of course, that is the great bulk of the demand in quantitative 
terms, in the first year, according to my computation from Schedules 
No. 3 and No. 4 of Exhibit 18, the industrial and electricity, together, 
account for 86 per cent of the total gas, of which 40 per cent is general 
industrial, and, 
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[1417] 
approximately, 46 per cent electricity. 
In the third year the industrial goes up to 43, but the electricity 
falls to about 37. So in the third year about 80 per cent of the total gas 
taken is electricity and industrial — not quite equal — industrial apart 
from electricity being by the third year somewhat the larger, and 


electricity being a bit smaller. 
* * 


[1419] 
I have utilized Mr. Ross' estimate in Exhibit 18 that residual fuel 
oil had a thermal value of 150,000 BTU's per gallon and that it|has 75 
per cent efficiency in the installations which are in question in| these 
four firms. 
T have, also, utilized his estimate that gas will be burned by these 
same customers at 85 per cent efficiency. 


It follows arithmetically that the fuel in the form of No. 6 fuel oil 
which these four customers have utilized in the past years is the equiva- 
lent of 132,000 Mcf of gas. 

There is, however, a further problem with respect to the supply 
to these customers of 132,000 Mcf of gas. That problem is stated on 
page 949 of the record by Mr. Ross when Mr. Ross testified that these 
customers would have to take their gas supply, which is interruptible 
gas, during nine months. These customers presently consume|the oil, 
which is the equivalent of 132,000 Mcf of gas, during 12 months. And 
as Exhibit 27-A shows they consume rather more than an average 
monthly amount of oil precisely during the five months, November, 
December, January, February, and March, which constitutes the normal 
gas peak residential heating season, that is, if we take their total re- 
quirements in the year as being 100 and a representative or average 
month therefor being a month in which they consume [8.33] per cent, 
then we find that in four out of five of these months these four custo- 
mers consume more than 8.33 per cent, 


[1420] 
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[1420] 
and that with the exception of the month of October these months are, 
indeed, their peak months for the consumption of residual fuel oil. 

It is my understanding of Mr. Ross' testimony that these custo- 
mers would not be shut off for three solid months, but that they would 
be shut off for the equivalent of three months during the course of the 
peak heating season, Therefore, and without pressing the thing to a fine 
point, it seems to me that it is probably a fair minimum approximation 
to suggest that, if these customers rely upon a supply of natural gas 
from interruptible sources, that by being served nine months out of 12 
they will, probably, fail to have service of something more than one- 
quarter of their total requirements. I make no special point of that, 
except, let us say, in round amounts, something like one-quarter of their 
total requirements will not be filled with natural gas. 

That being so, and having started with the figure of 132,000 Mef as 
being in fact the current gas equivalent of the oil which they consume, 
and taking off, approximately, one-quarter, I come to just below 100,000 
Mcf per annum as being gas which they would presumably be in a posi- 
tion to take and consume and which, on his testimony, Blue Ridge 
would presumably be in a position to supply if it could meet their nine 
months’ requirements. That, however, is 


[1421] 

100,000. And in relationship to an amount of 171,300, entered into this 
record as being the industrial demand of these four customers. I find, 
therefore, on this examination of these four customers an apparent over- 
estimate of some 71,300, or an error of estimate in the rough order of 
magnitude of 40 per cent, that is, if the figure of 100,000 was substi- 
tuted for 171,300, we have reduced the initial figure by something of 
the order of magnitude of 40 per cent. 

I wish to deal, however, a bit further with the four customers. 
These four customers have been analyzed in this market study, as I 
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understand it, in terms of being customers who use No. 6 residual fuel 
oil and will have certain conversion costs to meet after which they will 
be in a position to burn natural gas. 

From my understanding of the nature of their business and their 
use I believe that is incorrect. These customers will not have a con- 
version problem. They will have a problem of adjusting their equip- 
ment to use two fuels because there is no showing and it is against all 
probability that they will be able simply to cease doing business for the 
three months time in which it will not be possible for them to receive 
natural gas. 

It is to be presumed, therefore, that these customers have to 
confront the problem of organizing themselves to use 


[1422] 
two fuels. I see nothing in this record that suggests that they have been 
presented with that problem. 

And, therefore, the question of whether they would be in a position, 
even given that opportunity, to further take the 100,000 Mcf of gas, it 
seems to me to be problematic, and it is not clear that they would be in 
a position to take 100,000 Mcf. I would have to know more about it to 
have an opinion whether they would be in a position to take 100,000 Mcf 
of gas. 

This is my observation on the record as I have studied it|and on 
the exhibits with respect to what I would call the firmer part of| the 
industrial load. 

There is, however, a difference of rather over 100,000 Mcf between 
the amount scheduled for these four known customers and the total 
amount scheduled as industrial demand which figure is given if|I recall 
correctly, I will check with my notes — as 272,400 — about 100,000 
more. 

With respect to these 100,000, various candidates for possible 
use of such industrial gas, primarily interruptible gas, are named, and 
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in the case of one of them, at least, there seems to be a considerable 
degree of firmness in their expression, at least, of interest in using 
industrial gas. 
However on the basis of my analysis of the oil use and the substi- 
tute gas requirements of the four known 


[1423] 
customers for which| there is more evidence, I would have to regard 
this additional 100,000 on which there is less evidence as being rather 
less firm than the demand of the four customers which we have by 
name and quantity. That means within the figure of something of the 
order of 272,400 Mcf for the first year, I find that on the industrial side 
of the market demand there is introduced a very considerable element 
of doubt and uncertainty and I would not be able to regard the industrial 
market demand shown therefor for the year 1 as being of a substantial 
high firm character. 

Now with respect to later years these problems are, of course, 
to a certain extent multiplied, but only to a certain extent. 

If I take the firm demand in the first year for industrial purposes 
it is 47,000 Mcf and grows to 51,000 in the third year. That is not a big 
growth in firm industrial demand. 

If I take the interruptible demand in the first year of 272,400 Mcf 
and it grows to 365,000 in the third year, that again is not — it is larger 
— is not such an extravagant, necessarily dubious growth factor, but 
we have the basic problem, that is, that we are assuming the increment 
of one or two or three or four firms in the course of the years on the 
basis of a very unstable base. And, therefore, I would Meer the figure 
in the third year as being less 


[1424] 
demonstrated, less firm, less the basis for a sure business judgment 


than that of the first year, necessarily so. 
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That is all that I have substantially to say about the industrial 
market survey as I see it here as separated from the demand of| the 
electricity portion. 
Q. By the demand of the electricity you mean the use of gas for 

the generation of electricity by the City of Harrisonburg in its electric 


generating plant? A. Yes, sir, I do. 
* * * 


[1436] 
THE WITNESS: In my opinion, the future of the next three to five 
years is likely to be characterized by a pressure of crude and products 
petroleum prices downward. There will be greater effort made by 
governments and by industrial sources to resist this downward pressure 
created by world over-supply and by the great instability, political in- 
stability, which affects the greatest free world supply sources. I 


should, therefore, expect petroleum prices to [manifest] stability or 


some sag, and constant industrial and governmental effort to keep them 


stable as an alternative to their declining. 
* * x 


[1482] 

LORIN A. THOMPSON 
was recalled as and, having been previously duly sworn, was examined 
and testified as follows: 

CROSS-EXAMINATION 

BY MR. VAN KOUGHNET: 


* * * 


[1514] 
Q. When were you last there for the purpose of familiarizing 
yourself with the nature of the country? A. I think my last visit to 


Harrisonburg was about two years ago. 
a * * 


[1532] 
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[1532] 

Q. So that the facts are clear, I take it that neither in Frederick 
County nor in Rockingham County, have you personally conducted any 
Surveys of commerce or industry in those counties, is that true — is it 
true that you have not? 


[1533} 
A. Ihave not conducted any personal investigations. As I told you be- 
fore, Ihave kept myself informed of the reports from the Census Bureau, 
from other agencies that are interested in the area, so that my familiarity 


with it is largely by contact with other people, through official sources. 
* * ae * * 


[1641] 
CROSS-EXAMINA TION 
BY MR. BLACKMON: 


* * 


[1689] 


Q. Do you think the introduction of natural gas in this Rockingham 
area would contribute to its future growth? A. That I do not know. 
Natural gas is a very convenient source of energy and fuel; of that there 
is no question. 

The only question in my mind is whether or not the consumers of 
the area that need energy and fuel have been served to a pretty full ex- 
tent by the rapid growth of fuel oil use. 

Now, if to the extent that has happened, then that makes the com- 
petition for the installation of natural gas tougher than it would have 
been ten years ago, for example. 

Q. Is not that same situation true, Dr. Thompson, in every area 
in which natural gas is introduced? A. Right. 


* * * * 


[1726] 
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[1725] 
FURTHER REDIRECT EXAMINATION 


BY MR. REA: 
Q. Iwill ask you, Dr. Thompson, to break down, as are broken 


down in the 1950 Census of Housing, as far as you can from that Census 
of Housing, which I understand is reflected on this work sheet which I 


now hand you, the figures. 
I would like you to separate on the record the uses of fuel for 
central heating and for non-central heating first, and specifically I 
would like you to list the number of houses in each of these areas 
shown at the top of Table 9, using central heating and the number using 
utility gas, bottled gas, liquid fuel, coal, wood and other as the term is 
used in the U. S. Census of Housing of 1950, and also to give the |jper- 
centages of the total. 
Do you understand my question now as far as I have gone? 
A. I think so. 
Q. What percentage of the houses of Rockingham County, what 
number of the houses in Rockingham County did the United States Cen- 
sus of 1950 report as centrally heated? A. 1,615. 
Q. What number of them used utility gas? A. 15. 
Q. What number of them used bottled gas? A. 5. 
. What number of them used liquid fuel? 


[1726] 


. What number of them used coal? A. 1,020. 
_ What number of them used wood? A. 30. 
_ Did the U. S. Census of Housing of 1950 report any other 
means of heat? A. There were 45 houses listing other fuel, which I 
have already described as a catch-all group. 
Q. Now, what percentage of the centrally heated houses used 
each of the fuels to which you have just testified? A. The centrally 
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heated houses, the percentages that are shown on the work sheet here 
include all heating fuel, so that the central heating included 18 per cent 
of all dwellings, and of all dwellings 11.4 per cent used coal, 3 per cent— 

Q. These are centrally heated dwellings? A. These are centrally 
heated dwellings, but this is all dwellings using heat. See there are 18 
per cent that had central heat, and — 

Q. Of the 18 per cent that had central heating, how many used, 
what percentage used, what particular types of fuel? A. If you want the 
percentage of central heating using coal, that would be — I would have 
to compute that. You see, this heating fuel represents the central heat- 
ing and this is 18 per cent. 


[1727] 

Q. Do I understand from this work sheet, Dr. Thompson, that the 
U.S. Census of 1950 reports that in Rockingham County there were 1,615 
houses using central heating? A. That is right. 

Q. And it reports that 1020 of those used coal? A. That is right. 

. And it reports that 30 of them used wood? A. : Right. 
. And that 15 of them used utility gas? A. Right. 

. And that 5 of them used bottled gas? A. Right. 

. And that 495 of them used liquid fuel? A. Right. 

Q. And that 45 of them used what the Census called "Other Fuel"? 
A. Correct. 

Q. Now, do I understand correctly, and if not tell me what is cor- 
rect, that 18 per cent of the houses in Rockingham oa were cen- 
trally heated? A. That is right. 

Q. And that 11 per cent of the total number of houses centrally 
heated in Rockingham County, 11.4 per cent of the total number of houses 
centrally heated in Rockingham County, used coal? 


[1728] 
A. No. 11.4 per cent of the houses that had heat were centrally heated 
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with coal, and that — 

Q. This sheet is not in the record. A. No. 

Q. Now, .3 of 1 per cent of all of the houses in Rockingham 
County — A. With central heat. 

Q. — with central heat — A. Used wood. 

Q. — used wood. And .2 per cent of all of the houses in Rocking- 
ham County that were centrally heated used utility gas? A. That is 
right. 

Q. And .1 per cent of all of the houses in Rockingham County 
with central heat used bottled gas? A. That is right. 

Q. And 5.5 per cent of all of the houses in Rockingham County 
with central heat used liquid fuel? A. That is right. 

Q. And .5 per cent of all of the houses in Rockingham County 
with central heat used what the Census called "Other Fuel"? A, That 
is right. 


[1729] 

Q. And do I further understand that 7,245 houses in Rockingham 
County had no central heating? A. That is right. 
Q. Do I understand that all 7,245 of those houses had other heat- 

ing than central heating? A. Yes. 
Q. Now do I understand that 3,500 houses used coal for non- 
central heating? A. That is right. 
Q. And 2,605 houses wood for non-central heating? A. Correct. 

Q. And 10 houses used utility gas for non-central heating ? 

A. Correct. 
Q. And that 3,500 houses used bottled gas for non-central heat- 

ing? A. That is correct. 
Q. And that 945 houses used liquid fuel for non-central heating ? 

A. That is correct. 
Q. And that 45 houses used electricity for non-central heating ? 

A. Correct. 


[1729] 


18 
Q. And that 95 houses used what the Census Bureau called other 
fuel for non-central heating ? 


[1730] 
A. And there were 110 that reported they were not heated. 

Q. Answer the other question first. A. Right. 

Q. And there were 110 that were not heated at all. Now doI 
understand that 80.8 per cent of all of the houses in Rockingham County 
used non-central heating? A. That is correct. 

Q. And that 39.1 per cent of all of the houses in Rockingham 
County that used non-central heating used coal? A. That is correct. 

Q. And that 29.1 per cent of all of the houses in Rockingham 
County using non-central heating used wood? A. Correct. 

Q. And that .1 per cent of all of the houses in Rockingham County 
using non-central heating used utility gas? A. Correct. 

Q. And that .4 per cent of all the houses in Rockingham County 
using non-central heating used the bottled gas? A. Correct. 

Q. And that 10.5 per cent of all of the houses in Rockingham 
County using non-central heating used liquid fuel? A. Correct. 

Q. And that .5 per cent of all of the houses in Rockingham County 
using non-central heating used electricity ? 


[1731] 
A. Correct. 

Q. And that 1.1 per cent of all of the houses in Rockingham County 
using non-central heating used what the Census Bureau called other 
fuel? A. That is correct. 

Q. And that 1.2 per cent of all of the houses in Rockingham County 
were not heated? A. That is right. 

Q. Now will you give us exactly the same information for Harrison- 
burg, the total Rockingham-Harrisonburg; for Frederick County and 
Winchester, the total Frederick-Winchester area and for Berkeley County, 
West Virginia? A. Harrisonburg: The total number of homes reporting 
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on heating fuel was 2,925. Of these 1,650 had central heating. Of those 
having central heating, 1,025 reported coa! as the fuel; wood, blank, 
none; utility gas 25; bottled gas 55; liquid fuel 435; other fuel 100. Of 
those who reported non-central heating in the City of Harrisonburg the 
total number of such persons reporting the use of coal was 830; wood 
15; utility gas 10; bottled gas 10; liquid fuel 365; electricity 10; other 
fuel 30; not heated five. 

Q. Now of those houses having central heating in the City of 
Harrisonburg were reported as 56.2 per cent. Of all the houses having 
heating of any kind but central heat, 35.2 per cent used coal; none 
reported using wood; 8/10ths of 


[1732] 
1 per cent utility gas; 1.9 per cent liquid fuel -- Iam sorry, bottled gas 
— 14.9 per cent liquid fuel; 3.4 per cent other fuel. 43.6 per cent of 
the homes in Harrisonburg reported non-central heating. The number 
reporting the use of coal among the non-central heating group of all 
dwellings was 28.5; wood .5; utility gas .4; bottled gas .4; liquid fuel 
12.5; electricity .3; other fuel 1.0; not heated 2. 
In the combined Harrisonburg-Rockingham area the totaljnumber 
of dwellings reporting heating fuel was 11,895. Of these 3,265 reported 
central heating. Of this number 2,045 used coal; 30 wood; 40 utility 
gas; 60 bottled gas; liquid fuel 930; other fuel 145. 


[1733] 
Of those reporting the use of fuel with non-central heating were 
8,515. Of this group 4,334 reported the use of coal; 2,620 wood; 20 
utility gas; 45 bottled gas; 1,310 liquid fuel; electricity 55; other fuel, 
125; not heated, 115. 
In the combined Harrisonburg-Rockingham area, 27.4 per cent of 
all dwellings reporting had central heating. The following percentages 
represent 27.4 per cent of all dwellings use central heating. 17.2 per 


[1733] 

80 
cent of all dwellings used coal for central heating; .3 per cent used 
wood of this group; .4 per cent utility gas; .5 per cent bottled gas; 7.8 
per cent liquid fuel; 1.2 per cent other fuel. 

71.6 per cent of homes reported non-central heating. The follow- 
ing fuels for non-central heating are expressed as a per cent of all 
dwellings using fuel. Coal, 36.5; wood, 22.1; utility gas, .2; bottled gas, 
-4; liquid fuel, 11.0; electricity, .4; other fuel, 1.0; not heated, 1.0. 

Frederick County, the total number of dwellings reporting heating 
fuel, 4,665. Of this number, 1,185 reported central heat. Of the num- 
ber with central heat, 670 reported the use of coal; 40, wood; none, 
utility gas; 15, bottled gas; 370, liquid fuel; 90, other fuel. 

Those having non-central heating, 3,475. Of this number, 1,015 
reported the use of coal; 1,815, wood; 5, utility gas; 35, bottled gas; 
485, liquid fuel; electricity, 65; other fuel, 30; not heated, 5. 


[1734] 
25.5 per cent of all homes reported central heating. 14.4 per cent 
of all homes used coal for central heating; .9 per cent used wood for 
central heating; .3 per cent used bottled gas; 8.0 per cent, liquid fuel; 


1.9 per cent, other fuel. 

74.4 per cent had non-central heating. 21.9 per cent of those with 
non-central heating, and that is a per cent of all dwellings, used coal; 
39.1, wood; .1, utility gas; .8, bottled gas; 10.5, liquid fuel; 1.4, elec- 
tricity; other fuel, .6; not heated, .1. 

Winchester: The total number of dwelling units reporting heating 
fuels, 4,230. Of this number 2,760 reported central heat. Of this num- 
ber 1,665 reported coal as the fuel; 5, wood; utility on none; bottled 
gas, 5; liquid fuel, 925; other fuel, 145. 

Those reporting non-central heating, 1,465. Of this number 770 
used coal; 170, wood; none, utility gas; 10, bottled gas; 500, liquid fuel; 
electricity, 15; other fuel, none; not heated, 5. 

For Winchester 65.1 per cent of the dwellings had central heat. 
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39 per cent of all dwellings used coal for central heat; .1 per cent used 
wood for central heat; none used utility gas; .1 per cent used bottled gas; 
22.0 per cent, liquid fuel; 3.4 per cent, other fuel. 
Non-central heating 34.8 per cent. Those using coal for no} 
central heating, as a per cent of all dwelling reporting 


[1735] 
use of fuel, was 18.3 per cent; wood, 4.0 per cent; utility gas, none; 
bottled gas, .2; liquid fuel, 11.9; electricity, .4; other fuel, none; jnot 
heated, .1. 

The combined Frederick-Winchester area: 

Total number of homes reporting heating fuel, 8,895. Of this num- 
ber 3,945 reported central heating. Of this number 2,335 used coal; 45 
used wood; none used utility gas; 20 used bottled gas; 1,295 used liquid 
fuel; 235 reported other fuel. 

For those with non-central heating the number was 4,940. |Of this 
number 1,785 reported the use of coal for non-central heating; 1,985, 
wood for non-central heating; utility gas, 5; bottled gas, 45; liquid fuel, 
985 for non-central heating; electricity, 80; other fuel, 30; not heated, 10. 


[1736] 
The percentages are as follows: 44 per cent of the dwellings in 
the Winchester-Frederick area have central heating. 26.4 per cent of 
all dwellings in this area used coal for central heating. 5 wood, None 
utility gas. .2 bottled gas. 14.6 liquid fuel. 2.7 other fuel. 
Non-central heating, 50.5 per cent. Percentage of all dwellings 
in the area: 20.2 per cent of all dwellings used coal for non-central 
heating. 22.4 used wood for non-central heating. .1 used utility|gas. 
5 bottled gas. 11.1 liquid fuel. .9, electricity. .3 other fuels. .1, not 
heating. 
Corresponding figures for Berkeley County, West Virginia, in- 
cluding the City of Martinsburg: The total number of firms reporting 
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the use of heating fuel — rather houses reporting heating fuel was 8,430. 
Of this number, 3,620, reported central heating. Of this number, 2,840 
used coal, 30 wood, 30 utility gas, 10 bottled gas, 770 liquid fuel, 8 
other fuel. 

Non-central heating homes, 4,485. Of the homes with non-central 
heating, 2,445 reported using coal, 1,040 wood, 35 utility gas, 10 bottled 
gas, 890 liquid fuel, 30 electricity, 30 other fuels, 125 not heated. 

The percentages: 44.9 per cent of all houses reporting had 
central heat. 33.9 per cent of all houses used coal for central heating. 
.4 per cent wood for central heating. .4 per cent utility gas. .1 per cent 
bottled gas. 9.2 per cent liquid fuel, .9 per cent other fuel. 


[1737] 

Non-central heating: 53.8 per cent of the homes, of all houses 
reported using fuel; 29.2 per cent of all homes reported the use of coal. 
This is for non-central heating. 12.4 per cent used wood for non- 
central heating. .4 per cent bottled gas. 10.7 per cent, liquid fuel. 

.4 per cent electricity. .4 per cent other fuels. 1.5 per cent non-heated. 

Now for the total Frederick-Winchester-Berkeley areas: total of 
dwellings reporting 17,325. Of this number 7,765 reported central heat- 
ing, of which 5,175 used coal, 75 wood, 20 utility gas, 30 bottled gas, 
2,065 liquid fuel, 315 other fuels. 

Of those having non-central heating, the number with non-central 
heating was 9,425. Of this number 4,230 reported coal, 3025 wood. 

40 utility gas, 55 bottled gas, 1,875 liquid fuel. 110 electricity. 60 
other fuels, 135 not heated. 

Percentages for this combined area of Frederick, Winchester, 
Berkeley, Martinsburg, 44.6 per cent of all homes reporting use of 
heating fuels, had central heat. 30 per cent of all such homes used coal 
for central heating. |.4 per cent wood for central heating. .2 per cent 
utility gas for central heating. .2 per cent bottled gas for central heat- 
ing. 12.0 per cent liquid fuel. Other fuel, 1.8 per cent. 
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Non-central heating, as a percentage of all homes, was 54.6. 
24.6 per cent of all homes reported coal for non-central heat. |17.6 
per cent wood for non-central heating. 


[1738] 
Utility gas, .2 per cent. Bottled gas, .3. Liquid fuel, 10, 


cent. Electricity, .6. Other fuel, .4. Not heated, .8. 
* * * * 


[1781] 
OSCAR GASS 
was recalled as a witness and, having been previously duly sworn, was 


examined and testified as follows: 
* * * 


[1782] 
CROSS-EXAMINATION 


BY MR. VAN KOUGHNET: 
* * * 


[1798] 

Q. Isee. I think you have made clear, Mr. Gass, but I would 
like the record to speak without any doubt on it — I understand| that 
you personally have made no study of any aspect of the feasibility of 
the applicant's proposed project in Rockingham County? A. It is cor- 
rect that I have made no study of this project at all in Rockingham 
County. 

Q. In short, as I believe you aptly phrased it, you have done no 
pick and shovel work in respect of this project? A. After choosing 
that phrasing I qualified it, if the telephone and a pencil may be sub- 
stituted for a pick and shovel, by saying that in the matter of under- 
writing and offerings I did work which did not involve merely reason- 
ing on or interpreting the evidence assembled by others. 
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Q. Your attention was called by counsel for the intervenor to a 
document in evidence in this proceeding that states that Ford, Bacon & 
Davis is, by agreement with this applicant, entitled to rely upon certain 
data previously developed by the applicant or the applicant's corporate 
predecessor. Do you recall that testimony, Mr. Gass? A. I do recall 
that Mr. Rea showed me that passage and that it refreshed my memory 
of the passage in the agreement. 

Q. I understand that in your view there is nothing 


[1799] 
unusual about that? By that I mean an engineer performing the services 
that Ford, Bacon & Davis undertook to perform here, from time to time 
using data developed by the client. A. It is not unusual. 

Q. Would you say it is a rather common practice in some degree? 
A. In some degree I believe it to be quite common. 

Q. And would you say it is within reasonable bounds a valid 
practice? A. Where the engineering or other professional firm 
demarcates clearly this fear of its investigation and responsibility I 
believe it to be quite valid. The problem is always one of distinguishing 
clearly what in the final judgment is the result of what the firm engi- 
neers or others who formulate that judgment is based upon, their own 
investigation, and what they must in fairness say, this conclusion is 
sound, is what you have told me about so and so, which I have taken for 
granted, is equally sound. 

* * 


[1821] 
Q. Do you have any knowledge, Mr. Gass, as to whether the appli- 


cant in this proceeding has any committed interim financing? A. No, 
sir, I have not. 

Q. I don't think I heard you. A. I have no knowledge whether 
the applicant has any committed interim financing. 


[1837] 


85 
Q. Have you made any inquiries along that line of any person or 
persons? A. No, sir. 
Q. Or any sources? A. I have read the transcript and the ex- 
hibits, and I don't recall any such commitment for interim financing 
appearing in the record or exhibits as I have read them. 
Q. If such evidence had appeared—and you are correct; it/does 
not appear in this record—would that assumed fact be one you would 
consider necessary to evaluate in respect of your judgment of feasibility 
of this applicant's proposed project? A. Yes, sir. 
Q. Would you consider this assumed fact, now, would you 
sider that a material fact to evaluate? A. Yes, sir. 
Q. Of substantial weight ? 


[1822] 

A. Yes; and I believe I qualified before, if the commitment were of 
an order of magnitude related substantially to the amount of debt finan- 
cing involving the project, yes, a very substantial fact. 
Q. And by the amount of debt financing, you mean the basic 


permanent financing? A. Yes, sir. 
* * * 


[1837] 

Q. Well, now, let us take the securities proposed by the applicant 
in this proceeding. Dol correctly understand you would feel it neces- 
sary, in order to evaluate those securities competently, that you have 
to go into the economic and engineering facts of this company's proposed 
natural gas project? A. Prior to their issuance and experience of 
market-acceptance and experience of the company's operations, you 
certainly would have to rely upon such project facts. 

Q. Have you gone into such project facts as to this company, the 
Blue Ridge? A. To the extent which I have specified today. 

Q. Being the reading of the transcript, you have testified, and 
your consultation with witnesses in this proceeding, as you have also 
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testified? A. That is correct; the exhibits, the witnesses and the in- 
dependent inquiry with respect to financibility that I have undertaken. 
Q. Do you consider that examination and those consultations, in 
your professional and considered view, a sufficient basis for your 
taking a definitive position on the feasibility of this project? 


[1838] 
A. No, sir. 
Q. Has it been your intention, in your prior testimony in this 
proceeding, to express such a definitive judgment? A. No, sir. 
Q. Do you at this point feel you are in a position to express such 
a judgment? A. I do not. 


Q. And you are not? A. Iam not. 
* * * 


[2049] 
LORIN A. THOMPSON 
was recalled as a witness and, having been previously duly sworn, was 


examined and testified as follows: 
* * * 


[2050] 
FURTHER REDIRECT EXAMINATION 


BY MR. REA: 
* * 


[2054] 
Q. Mr. Thompson, how wouid you go about measuring or esti- 
mating or predicting potential customers from a gas distribution 
system such as that proposed by applicant in this proceeding? 


[2055] 
A. The basis for estimating the number of customers depends primarily 
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on households, people who live in households—the connections are made 
to a physical structure—to business establishments, industries, to 
schools, and the like. 

Now, when a new type of fuel is about to be introduced, the measure- 
ment of your potential market depends on knowing what the current usage 
is, who burns what kind of fuel, what kind of equipment he uses, what his 
costs are; and then the estimation of the market depends on what you can 
get in the way of firm contracts for potential users, and as the;service 
becomes available what you think your chances are in that part of the 
market which is going to grow, that is, the new buildings, the new resi- 
dences, and so on, I would think would constitute the greatest potential 
market for gas customers. 

In other words, they start on an even chance, they have an even 
break with all forms of fuel, and they have advantages that other fuels 
do not have, why, then, they have that much of an advantage. In terms 
of what the existing use is, that depends on whether or not the type of 
fuel that is being used is dirty, such as coal, and which would appear 
that added convenience would come from either gas or oil. 

The competition then becomes gas or oil, and that probably 
depends upon the relative selling efforts of the petroleum supplier and 
the gas company. 


[2056] 

So that to summarize this measurement of your market quickly, 
it depends to a large extent upon the prospects for conversion of exist- 
ing users, those who have expressed a definite desire to use gas if 
available, and the competition of gas with other fuels in the new dwell- 
ings and new factories and plants and other buildings that are built. 

Q. Dr. Thompson, on cross-examination you were asked about 
your general judgment on various matters. To what extent is your 
judgment and experience useful in testing the prospects of an operation 
such as that proposed by applicant? A. Well, I think that my general 
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experience is useful in this respect, that I have spent the last 19 years 
in studying records and reports and working with Virginia data, and 
have become reasonably familiar with many different kinds of it, so that 
that has put me in a position to often save other people time who are 
looking for particular kinds of answers, and suggesting to them types of 
information that they can more readily find an answer to than if they 
just go at it broadside. 


[2104] 
H. DOUGLAS WEAVER 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified as follows: 
REDIRECT EXAMINATION 


BY MR. VAN KOUGHNET: 
* * * 


[2109] 

MR. VAN KOUGHNET: In view of prior objection, Mr. Examiner, 
it has been the purpose of this immediately prior line of questioning to 
lay a foundation showing that this company has had interim financing 
which, I believe it will be recalled, was made an important point in the 
evidence of the intervenor's witness, Gass. 

BY MR. VAN KOUGHNET: 

Q. Where was that interim financing secured, Mr. Weaver ? 

A. The interim financing was secured with The People's National 
Bank of Charlottesville, Charlottesville, Virginia. 

Q. What was the amount of the financing? A. $250,000. 

Q. Did you have anything to do with securing that financing on 
behalf of applicant company? A. I did, pursuant to authorization by 
the Board of Directors. It was my responsibility to secure the interim 
financing for the Blue Ridge Gas Company. 

Q. Did you, on behalf of the applicant company, make the applica- 
tion for that financing ? 


ae [ 2112] 


[ 2110] 


A. Yes, sir. 
Q. What, if any, matters did the bank to which you referred 


particular require as submission with that application? A. It required 
the feasibility report of Ford, Bacon & Davis with respect to the economics 
and engineering of the proposed natural gas project, which was prepared 


on February 13, 1959, by the engineering firm of Ford, Bacon & Davis. 
* * * * * 


[ 2111] 

MR. VAN KOUGHNET: We have had a witness in this proceeding 
forthe intervenor who, within the last two days, stated that he would 
consider significant, among the more material points, that a concern 
seeking to construct a natural gas distribution system, could secure 
interim financing. I refer specifically to the testimony of Witness Gass 
in respect to the North Carolina matter and its interim financing. And 
he testified to that as having been secured from the First National Bank 
of Chicago. 

And he made it clear, I believe Your Honor will recall, that the 
fact that that company was able to do that in advance of any firm com- 
mittment for permanent debt financing was highly significant. I/do not 
say that those were his precise words, but that was the substance of it. 
And I consider, therefore, Mr. Examiner, that it is material and proper 
and within the realm of rebuttal evidence, as to the basis upon which 
interim financing was also secured by applicant company, as just testified 


to. 


[ 2112] 
PRESIDING EXAMINER: Well, let me see. You have introduced 
evidence that there was interim financing. You have introduced evidence 
that they inspected the report and, presumably, relied upon it. |What 


more do you need than that ? 
* * * 
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[ 2252] 
JOE E. ROSS 
resumed the stand and testified further as follows: 
FURTHER REDIRECT 
BY MR. VAN KOUGHNET: 


* * * 


[ 2254] 

Q. In reference, Mr. Ross, to Schedule No. 3 of Exhibit 18, Task 
you if you have that before you? A. Yes, I do have. 

Q. And directing your particular attention to that portion of 
Schedule 3 under the first heading thereof, which heading is "Customers," 
and immediately following that "Residential," as the first sub-category, 

I ask whether, since the estimate appearing for Residential on Schedule 
3 of Exhibit 18 was made you have received any additional information 
bearing on that estimate? A. Yes, sir, I have. 

Q. Will you state what it is, please. 


[ 2255] 
A. Blue Ridge Gas Company has received requests from 315 


customers, new customers, for gas service, of which 300 at least are 
interested in gas for heating. 

Q. Do you mean that the company has received those inquiries 
since Exhibit 18 was prepared by Ford, Bacon & Davis? A. That is 
correct, sir. 

Q. Do you further mean that more of those inquiries are reflected 
in the estimates in Schedule 3 of Exhibit 18 for residential customers? 

A. 150 of those customers are in connection with the Rockingham 
Authority Development, which was not anticipated at the time this estimate 
was prepared, or was not taken into account at the time this estimate was 
prepared. The 165 others were in existing or from existing edifices, so 
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they would properly be excluded in the housing that was recognized in 
the preparation of Exhibit 18. 


Q. And were so included, is that true? A. Yes, sir. 
* * * * * 


[ 2257] 
Q. Now, did you in behalf of Ford, Bacon & Davis also have dis- 
cussions with the company in respect to operating personnel for the 
proposed natural gas distribution project? A. Yes, I did. 
Q. What was the nature of those discussions? A. Ford, Bacon 
& Davis was asked to make a recommendation for an operating organiza- 
tion to operate the system as it would be expanded if it went into) natural 
gas operations. 
Q. And did Ford, Bacon & Davis make the recommendation? 
A. They did, sir. 
Q. And what was that recommendation, Mr. Ross? A. That an 
operating manager should be employed, and that he should be ie into 
any further discussions involving the further expansion of the staff to 
include a new sales force, and such personnel as he thought would be 
proper -- I mean that with reference to specific individuals, to expand 


his force, since 


[ 2258] 
he would be responsible for the operation of the company ~~ and in 
addition Ford, Bacon & Davis was requested to locate a suitable operat- 
ing manager for the company. 

PRESIDING EXAMINER: You say Ford, Bacon & Davis was 
requested. By whom were you requested? 
THE WITNESS: By the management of Blue Ridge Gas Company, 


BY MR. VAN KOUGHNET: 
Q. Has Ford, Bacon & Davis indicated to the Blue Ridge| Gas 


Company in any way whether it considers itself able to recommend 
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suitable personnel as you have testified? A. Yes, sir. Of course, Ford, 
Bacon & Davis has reassured the Blue Ridge Gas Company that they have 
undertaken similar responsibility in the past, and have successfully assisted 
with the staffing and the operation of gas properties, and would undertake 
to do the same for Blue Ridge Gas just as they have done for many of their 


other continuing clients. 
* * 


[ 2261] 

MR. VAN KOUGHNET: Mr. Examiner, it will be recalled, I believe, 
that earlier in this proceeding there was a question raised, at least in 
part by Your Honor, \as to how able the Atlantic Seaboard Corporation 
was to meet the commitments that would enable the proposed project to 
succeed on the basis set out in Exhibit 18 in terms of supply of natural 
gas. 

I make that statement not in any sense of testimony, Your Honor, 
but in explanation as counsel of the company as to the status of that at 
this point. 

I personally conferred with officials of the Atlantic Seaboard 
Corporation relative| to the numbers of days each year that the Blue 
Ridge Gas Company could expect to receive 740 Mcf of gas under IS-1 
tariff, and I have examined that tariff. But I have come to the conclusion 
that any undertaking that this company might seek to get from the Atlantic 
Seaboard Corporation would be in violation of the tariff itself. Therefore, 
I have not pressed the Atlantic Seaboard Corporation on that point. 

PRESIDING EXAMINER: Will you read that last sentence, Mr. 
Reporter, please, where he says, "I have come to the conclusion." 

(The requested portion of the record, as recorded, was 

read by the reporter.) 

MR. VAN KOUGHNET: I will complete my statement. 

For that reason, I have not pressed the Atlantic Seaboard Corpora- 
tion for a commitment relevant to the problem that has 
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[ 2262] 


been discussed. 
It is respectfully submitted, Your Honor, that even if such a 
statement were available, while it would be relevant in some instances 


to one of the issues in this proceeding, that the basic question here is 
the feasibility of the company's natural gas project. I have, however, 
requested Mr. Ross, the witness on the stand, to prepare schedules and 
to determine whether the natural gas project of this company would be 
feasible if IS-1 gas is available on fewer days than the number that he 
has estimated in his previous testimony. 
PRESIDING EXAMINER: Now, just before you proceed to that, 
may I inquire, what provision of the tariff were you of the opinion you 
would be in violation of if you pressed the Atlantic Seaboard for informa- 
tion as to their ability to supply you with the gas? 
MR. VAN KOUGHNET: My discussion was with legal counsel 
primarily of the company, who took the position that any undertaking by 
the Atlantic Seaboard to, as they put it, favor one customer with a firm 
commitment on the part at issue as to interruptible supply, would be 
preferential, and therefore as a matter of general practice in violation 
of the tariff and contrary to the statute and the policies of this \(Commis- 
sion. 
I make this statement, Your Honor, as a partial basis for asking 
to have marked for identification a document consisting of seven pages 
stapled together headed on each page thereof 


[ 2263] 
"Blue Ridge Gas Company," except for the last page thereof, which is 
captioned "Interest Coverages Before Depreciation." The first page, 
headed further as a sub-heading "Gas Retirements, Gas Purchases, 


Cost of Gas and Revenues, First Year of Operation." 
* * * * 
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[ 2278] 
CROSS-EXAMINATION 


BY MR. REA: 
Q. On last Saturday, at page 2259 of the transcript you spoke about 


your efforts in securing a manager for this project for Blue Ridge. Do 
you recall that testimony? A. Yes, sir. 

Q. And you referred to Mr. William Nix -- who is he -- can you 
give us some information about him? A. Mr. Nix is a senior engineer 
with Ford, Bacon and 


[ 2279] 
Davis, assigned to the construction section and works directly under my 
supervision in the New York office. 

Q. And who is'the other individual -- you said that you had narrowed 
the selection to two?) A. I beg your pardon; I think if we reviewed the 
testimony of Saturday, I did not suggest that Mr. Nix was one of the people 
under consideration to put in as manager of the project, but was an associ- 
ate of mine who was assisting me in interviewing people and personally 
knew one of the applicants for the job. The applicant for the job is an 
acquaintance of Mr. Nix, not Mr. Nix himself. 

Q. You did testify, as I understand it, did you not, that you had 
narrowed the selection down to two individuals? A. That is right. 

Q. And who are they? 

PRESIDING EXAMINER: Let me see, you say you had narrowed 
the selection down. Isn't it correct to say -- if Iam incorrect in my 
inference, please straighten me out -- isn't it correct to say that Blue 
Ridge Gas Company has narrowed the selection down rather than Ford, 
Bacon and Davis? Which is it? 

THE WITNESS: The correct inference is that I have narrowed 
down my selection of it to two people to recommend to Blue Ridge Gas 
Company to select one. The correct inference is that I have narrowed 
it down. 
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I beg your pardon, Mr. Rea, what was your question? 


[ 2280] 

PRESIDING EXAMINER: Read it. 

(The question, as recorded, was read by the reporter. 

THE WITNESS: One is Mr. I. J. Wynn, and the other is Mr. 
Thomas Holden. 

BY MR. REA: 

Q. And where is Mr. Wynn presently occupied? A. Sumter, 

South Carolina. 

Q. What is his business there? A. He is -- just a moment and 


let me check this, his exact title -- he is connected with a gas distribu- 


tion system at Sumter and I believe his title is Operating Manager at the 
present time. 

Q. And do you know what the distribution system is? A\, Peoples 
Natural Gas Company of South Carolina. 

Q. Do you know how long Mr. Wynn has been in that position of 
Operating Manager of that company? A. For the past six years. 

Q. Do you know his background prior to that? A. Yes; he spent 
40 years in the gas industry. His experience covers operations of liquid 
petroleum, manufacturing gas operations beyond the mains, propane air 
and natural gas -- all in distribution. He is primarily -- his forte, I 
should say, is basically in the sales field, in the obtaining of new cus -— 
tomers, as compared to an operator you would think of as being 


[ 2281] 
an over-all sort of a person. 
Q. Is he a professional engineer? A. Yes. 
PRESIDING EXAMINER: What age man is he? 
THE WITNESS: 57 years old. 
BY MR. REA: 
Q. Did he so elicit negotiations for this position or did you so 
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elicit him for negotiation? A. Well, in my discussions looking for 
someone on this property, I talked to a Mr. Joe Mulcare, who is a 
jobber, well acquainted, calls on the gas industry throughout the Eastern 
Seaboard extensively, and asked him if he could give me a recommenda- 
tion. And one of the recommendations he did give was Mr. Wynn, and he 
put -- he originated correspondence to Mr. Wynn about the position being 
open and then Mr. Wynn applied to us for consideration. 'Us" being 
Ford, Bacon and Davis. 

Q. How far have the negotiations progressed, Mr. Ross; have you 
met Mr. Wynn? A. Yes. 

Q. In connection with this possibility? A. Yes. 

Q. Have you personally instructed him? A. I have talked to him. 
I told Mr. Wynn that we would be in touch with him and asked him to come 
into Washington to meet Management of Blue Ridge immediately after this 
hearing 


[ 2282] 
concludes. I did not want to put Mr. Wynn in the embarrassing position 


of coming into talk of this until we were approaching the time we would 
like to put him on the payroll. 

Q. What salary do you expect to pay him? A. Nine, ten thousand 
dollars a year -- between nine and ten thousand dollars a year. 

Q. Has he indicated that that salary will be satisfactory to him? 
A. Yes, sir; he has, 

Q. The other gentleman was named what -- Iam sorry I forgot 
it? A. Mr. Thomas A. Holden. 

Q. And where is he presently occupied? A. Lae en Pennsyl- 
vania. 

Q. And in what capacity? A. I believe his title is Operating 
Superintendent. 

Q. Of what company? A. I beg your pardon -- let me correct 
that. He is currently Sales Manager of U. S, Natural Gas Company. 
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Q. Is that a gas distribution company? A. Yes. 
Q. It is a pipeline distributor, or a distributor by pipe as distin- 

guished from bottled gas? A. That is correct. 
Q. In Strousberg? 


[ 2283] 

A. Yes. 

Q. In Pennsylvania? A. At least that is the home office; 

Q. Is he a professional engineer? A, He is nota graduate 
engineer. 

Q. How long has he been in the gas business? A. Oh, since 1933. 

Q. And did he solicit employment by Blue Ridge? A. Yes, he did. 

Q. Have you met him? A. No, I have not. 

Q. Has any of the Blue Ridge personnel met him -- Blue Ridge 
management, more properly? A. Blue Ridge management ~~ no. We 
have not asked Mr. Holden to come in yet. 

Q. What salary would you expect to pay him? A. It would be in 
the same bracket but, probably, closer to nine thousand than ten. 

Q. Do you know whether that salary would be satisfactory to him? 
A. Yes, sir; I know it would. 

Q. What age manishe? A. He is in his forties. Ido not know 
his exact age. I beg your pardon; he is 47. His age is 47. 

Q. Did he solicit employment to Ford, Bacon and Davis 


[ 2284] 
or to the Blue Ridge management? A. Ford, Bacon and Davis, acting 


as an agent for Blue Ridge. 
Q. Mr. Ross, you testified on Saturday respecting 315 requests for 
gas service. Do you recall that testimony? A. Yes; Ido. 
Q. You further testified that these inquiries, I believe that was 
your word at page 2255 of the transcript, were received since Exhibit 
18 was prepared. Do you recall that testimony? A. Yes. 
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Q. Over what period of time was this? A. Since the Ist of June. 


Q. Since the 1st of June of what year? A. 1959. 
* * * * 


[ 2286] 
Q. You, also, handed me a letter, did you not, on the 


[ 2287] 
letterhead of the Harrisonburg Development and Housing Authority dated 
July 14, 1959? A. That is correct. 

Q. And signed, presumably, by David S, Clark, Executive Director? 
A. That is correct, 

Q. Does that letter contain a statement that the Housing Authority 
will have under construction within the next few months one hundred units 
of low-rent public housing? A. That is one of the two statements that 
they make in this letter relative to their proposed construction. 

Q. And they, also, make the statement, do they not, that, "We 
expect to construct an additional one hundred fifty sometime in the future?" 


A. That is correct. 
* 


[ 2291] 
Q. This letter from the Harrisonburg Redevelopment Housing 
Authority is dated July 14, is it not? A. Yes. 
Q. And it is addressed to Blue Ridge Company, 122 South Main 
Street, Harrisonburg, Virginia? A. Yes, sir. 


Q. And what was the last date upon which you testified in this 


proceeding, Mr. Ross? 
PRESIDING EXAMINER: Mr. Ross testified on Saturday, July 11. 
BY MR. REA: 
Q. That was before this letter was written, was it not? A. That 


is correct. 
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Q. And did you not testify that you had 150 customers in connection 
with the Rockingham Authority Development? A. Yes, sir. 
Q. And they were included in the request, in the 315, the requests 
numbering 315, to which you testified? A. That is correct. 
Q. And in fact, this request had not been made to you at the time 

you testified, had it? A. I beg your pardon, it had been, Mr. Rea, 
although that letter as the date shows was received subsequent to that, 
but I had had other correspondence prior to my 


[ 2292] 
testimony which basically concerned the same information. 
Q. And in what period of time was that correspondence received? 
A. As I recall, it was just prior to the opening of this hearing +- prior 
to my direct testimony. 
Q. Prior to your direct testimony? A. Yes, sir. 
Q. I thought that you testified this morning that all of these re- 
quests had come to you since June 1 of 1959? A. Well, that is -- 
Q. Which is subsequent to your direct testimony, is it not? 
A. Well, I think that letter is subsequent to -- it is so dated. 
Q. In connection with the Rockingham Authority development which 
you refer to in your testimony at page 2255 of the transcript, particularly, 
the answer to a question of your counsel, commencing at line 10. Is it 
the purport of your testimony that 150 of the 315 customers from whom 
you stated you received requests were customers in connection with 
the Rockingham Authority Development which was not anticipated at the 
time this estimate was prepared or was not taken into account |at the 


time this estimate was prepared -- is that correct? A. That)is correct. 
* * * * * 


[ 2298] 
Q. Whatever it was called, was there not appended and made part 
of that feasibility report of December 5, 1957, a letter from the Planning 
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Commission of the City of Harrisonburg, Virginia, signed by David S. 
Clark, Executive Director? A. There was. 
Q. And does not that letter state that, "In reply to 


[ 2299] 
your letter of October 19, 1957, the Harrisonburg Development and Hous- 
ing Authority wishes|to advise you that it hopes to be able to make use of 
natural gas in its proposed public housing units. Of course, its use is 
dependent upon a rate study of other fuels, cost of operation" and so forth? 
A. That letter does so state, yes. 

Q. And was not that letter one of the supports for your estimates 
in that exhibit? A. In the broadest term, I suppose, it could be so 
classified. 

Q. Then it is not true, is it, that the prospective use in connection 
with the Harrisonburg Redevelopment and Housing Authority was not 
anticipated at the time the estimate was prepared, amIright? A. Ido 
not think you are. 

Q. Are you telling me, Mr. Ross, that you did not ‘anticipate any 
use in connection with the Housing Authority when you prepared your 
estimate in Exhibit 18? A. In preparing my estimate in Exhibit 18, I 
did not include in my thinking the Housing Authority as a prospective, 
or as a part of that estimate, no. 

Q. Why did you include the letter from the Housing Authority then 
as part of your exhibit? A. I think quite properly that was included to 
show 


[ 2300] 
that there was an interest in gas in the area. 


Q. In other words, your testimony is that you made your estimate 
independently of any indications by anybody about what use they might 
make? A. No, I did not state that. 

Q. You made it independently then of any indications by the 
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Redevelopment and Housing Authority of Harrisonburg? A. Yes. 
* * * * * 


[ 2301] 

Q. Am Ito infer then, Mr. Ross, that in making your estimates 
which are contained in Exhibit 18, you took into account only existing 
dwellings? A. Yes, I think that is a true statement. 

Q. In other words, you contemplated in your showing in Exhibit 
18, on Schedule 3, of 1130 customers in the first year that all of those 
would come from existing dwellings, that is, the dwellings in existence 
at the time you prepared the report some time in 1957? A. We are at 
a fine point, Mr. Rea. I did not mean my testimony to be that the num- 
ber of customers would -- or that I would suggest that the policy to 
Blue Ridge as refusing service to any new dwellings, and I recognize 
that there is new construction in the area, but in preparing this estimate 
I was referring to the 3300, or, in my thinking I was considering the 


3300 existing houses. 
* 


[ 2302] 


BY MR. REA: 

Q. Let me be sure I understand you, Mr. Ross, am I correct that 
your estimate of the 1100 residential general customers and your esti- 
mate of 290 residential heating customers for the first year, shown on 
Schedule 3 of Exhibit 18, anticipated that all of those customers would 
come from people living, or would be people living in dwellings in 
existence in Harrisonburg at the time the estimate was made?) A. Not 
necessarily, Mr. Rea. 

Q. Did you anticipate that some -- 

PRESIDING EXAMINER: I do not think the witness had finished 
-- had you finished? 

THE WITNESS: No, I had not. 
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PRESIDING EXAMINER: Proceed with your answer. 
THE WITNESS: I estimated in preparing this estimate -- I 
estimated a certain number of customers. To me it is immaterial 


whether they are old houses or new houses. But 


[ 2303] 
the background of the estimate, as I have testified, took into account 
the housing in existence at the time the estimate was prepared. 
BY MR. REA: 

Q. Did it take into account houses that were not in existence, 
but you thought might come into existence? A. In preparing this 
estimate, I did not project new construction. No, I did not do that. 

Q. Then you did not take into account any houses not existing in 
October, or the fall of 1957, in preparing this estimate, is that correct ? 
A. Mr. Rea, I am trying to stay with you, believe me, but in estimating 
the number of customers, and as I have testified here previously, I was 
estimating from a background of existing houses, but the estimate is an 
estimate of customers, and I do not restrict that to old houses or new 
houses. 

Q. Mr. Ross, you did not pick your total potential residential 
customers out of thin air, did you? A. No, I did not. 

Q. You made some efforts you testified to ascertain how many 
houses there were in existence in Harrisonburg at that time, did you 
not? <A. That is correct. 

Q. Now, did you make any effort to ascertain how many 


[ 2304] 
houses might be built in the next few years? A. No, I lave testified 
that I did not project a construction figure on that. 
Q. Idid not ask you whether you projected a construction figure. 
Did you make any effort to ascertain how many houses might be built ? 
A. No. 
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Q. Then it follows, necessarily, does it not, that your estimates 
represent a percentage of existing houses? A. That is correct. 

Q. And do not take into account any growth? A. But do not 
exclude new growth, either. 

PRESIDING EXAMINER: Mr. Ross, is this a correct statement of 
what you did? Understand, Iam not undertaking to lead you at fall. I 
may be wrong. But is not what you did, you based your estimate solely 
on the existing houses, but you took into account the factor that there 
was new construction under way or, probably, would be new construction 
under way and that that simply furnished an additional support for the 
estimates which you made? 

THE WITNESS: That is correct, sir. 

BY MR. REA: 

Q. Was part of the additional support your knowledge of the plans 
of the Redevelopment and Housing Authority? A. I knew that the Hous- 
ing Authority did have plans, 


[ 2305] 
but the advice that we had been given at that time left it highly specula- 
tive as to whether or not they would use gas. 

Q. When you say "we," who do you mean? A. Ford, Bacon & 
Davis. 
Q. And from whom did Ford, Bacon & Davis get its advice? 
A. Correspondence contained in Blue Ridge files. 
Q. In other words, they got it from the operating personnel of 
Blue Ridge? A. That is correct. 
Q. And one of the things they got -- that, one of the things Ford, 
Bacon & Davis got, was it not, was the letter of November 12, )1957, 
addressed to Mr. G. Frank Stinnett, Vice-President of the then Consumers 
Utility Company? A. That is correct. 
Q. Which letter was signed by David §. Clark, Executive Director 
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of the Harrisonburg, Virginia, Planning Commission? A. That is 
correct. 


[ 2307] 

Q. Would your estimate prepared on Schedule 3 for residential 
have been lower, Mr. Ross, had you been unaware of the projects of the 
Harrisonburg Redevelopment and Housing Authority? A. No, sir. 

Q. Would they have been just the same, whether or not that 
project existed? A. They would be the same, if that project did not 
exist. 


Q. They would not have been lowered if the project did not exist? 
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A. That is correct. 

Q. Then in what way did the knowledge you had of that project 
support your estimate? A. Only to the limited extent of demonstrating 
the possibility of new construction in the area. 

PRESIDING EXAMINER: And as going to show that if your esti- 
mate erred at all it was on the side of being conservative, is that right, 
Mr. Witness? 

THE WITNESS: That is correct. 

BY MR. REA: 

Q. In other words, the Housing Development capiaee confirmed 
your estimates, or partially confirmed them, is that the sense of your 
testimony? A. No, sir. 

Q. But they leant support to it? A. They hada ae value on 
the estimate. 

Q. And the existence of that plus value was known at the time 
you prepared Exhibit 18, was it not? A. Yes, sir. 

Q. Then if that is true -- strike that, Mr. Examiner. I understand 
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your testimony to be, Mr. Ross, that you considered that letter of 

November 12 from Mr. Clark, addressed to Mr. Stinnett, to be specula- 

tive or doubtful? A. No, the letter is a letter and Iam sure that it 

is a valid representation of the letter from Mr. Clark to 
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Mr, Stinnett, but I think the contents of the letter fall far short of 


committing the Housing Authority to the use of natural gas at that time. 
* * * * * 


Q. Is that the sense of the first sentence in the letter, "I am 
sending to you a list of names and addresses of persons who are 
interested in obtaining natural gas for house heating who have never 
used propane air gas and have 
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never been customers of Blue Ridge" -- is that a request for service, 
an expression of interest? A. It can be, as you use the words|"ex- 


pression of interest". 
* * 
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Q. Mr. Ross, would you look at these letters and tell me |whether 

or not Iam correct in saying that the total number of residential cus- 
tomers actually referred to on those sheets collectively is 180? 
PRESIDING EXAMINER: By "these letters", Mr. Rea, what do 
you mean? 
MR. REA: By the letters, Mr. Examiner, I mean the letters Mr. 
Ross handed me this morning. Rather, he handed them to me in 
response to an inquiry if I might see them of his counsel. 
THE WITNESS: Mr. Rea, in answer to your question, a letter 
from Klingstein Company dated July 6th speaks in general 
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[ 2330] 
terms and does not name a specific number in that letter. 

The letter of June 9th from Austin Brockenbrough and Associates 
addressed to Ford, Bacon and Davis names specifically 100 dwelling 
units. 

The letter from Mr. Greene of Blue Ridge Gas Company lists 24 
names and the letter from Harrisonburg Redevelopment and Housing 
Authority of July 14th lists 100 units in the first paragraph, which I 
take to be the same 100 units as is included in the Austin Brockenbrough 
letter and in the second paragraph it names 150 in addition. 

So that would be a total of 272 plus the Klingstein letter which 
does not show a specific number. 

Q. And the letter from the Harrisonburg Redevelopment and 
Housing Authority speaks, does it not, of the construction within the 
next few months of 100 units of low rent housing? A. That is the first 
paragraph to which I referred. 

Q. And the second paragraph speaks, does it not -- may I read it 
and ask you if this is correct. 

"In addition to the units now in the planning stage, we 
expect to construct an additional 150 sometime in the future.” 
A. That is correct. 

Q. And the phrase, "In addition to the units now in the planning 

stage," refers to the 100 mentioned in the first paragraph? 
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A. That is correct. 

Q. Mr. Ross, ‘why did you not in your testimony on Saturday last 
respecting 315 requests received since June 1 also mention the 250 
requests to which you testified in the first hearing in this proceeding 
before this Commission? A. Because that file was quite old as I 
would think it should! be, therefore an investigation should be made to 
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bring it up to date to determine whether or not those requests are still 
valid. 
Q. Do you know how old the requests are, as you characterize 
them, the requests specifically mentioned in the letter of Mr. Greene 
of July 8th? A. Mr. Greene advised me those are recent requests. 
Q. All since June 1, 1959. A. Yes, sir. 
Q. Did he indicate that there were requests any earlier?| A. Yes, 
from time to time he has told me of requests that had come in, but Iam 
not aware that Mr. Greene kept his records of those requests or in what 
shape his records, with reference to those requests, are. 
Q. Did you suggest that he go back only to June 1, 1959, or did 
you suggest that he go any further back? A. Your question assumes 
that I made the suggestion, Mr. Rea. That gives me trouble. 
Q. Well, did you suggest that he go back to June 1, 1959 
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in giving you this list ? A. No, I didn't suggest that he go back any- 
where. 

Q. You didn't suggest that he give you this list? A. Yes, I told 
him that I wanted the list. 
Q. And how was the date June 1, as the cut-off date, selected? 
A. Apparently that is when he started keeping these requests or started 
this current list or file. Q. Then it is your view then that requests 
made anytime earlier than June 1, 1959, would require rechecking or 
reconfirming or further investigation before being used for any purpose 
in the way of estimating potential domestic customers? A. Since the 
only information that Mr. Greene had prior to June 1 on his customers 
was the card file of about two years previous, I think that that| should 
be verified before it is considered a current file. Now, had he had 


information prior to June 1, but recent, I would have to look at that 
before I -- 


[ 2332] 
108 
Q. Do I understand that a couple of years ago there was a file of 
250 requests? <A. Yes. 
Q. Then for some unexplained reason requests were stopped, 
Blue Ridge stopped keeping records of requests and then started again 
on June 1, 1959? 
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A. For avery good reason. 
Q. And what was the reason, Mr. Ross? A. Because they were 
in the propane business. They were trying to pursue a source for 


‘natural gas and frankly they didn't want to add customers to the propane 


system until a supply of natural gas could be forthcoming. 

Q. So for that reason they no longer kept records of requests for 
natural gas service when available? A. That was my understanding. 

Q. Now, do you think that is a very wise policy? 

PRESIDING EXAMINER: The question is ruled out. 

May I inquire, Mr. Rea, how much longer you anticipate your 
cross-examination of this witness will entail? 

MR. REA: I think I have gone through the major portion of it, 


Mr. Examiner. 
* 
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BLUE RIDGE GAS COMPANY STATE AUTHORIZATION 
Docket No, G-14422 
Exhibit 3 
(Witness Weaver) 
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COMMONWEALTH OF VIRGINIA 
State Corporation Commission 
Richmond 


At Richmond, May 22, 1958 
Case No. 13887 
Application of 
BLUE RIDGE GAS COMPANY 
For Certificates under Utility Facilities Act 
GRANTING CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY 

THIS proceeding, which was instituted by order entered herein 
under date of May 1, 1958, upon the application of Blue Ridge Gas 
Company for certificates of public convenience and necessity to 
construct and operate gas transmission lines and other facilities and 
to render natural gas public utility service in Rockingham County, in 
and near the City of Harrisonburg, and in and near the Towns of Broad- 
way and Timberville, came on to be heard on May 21, 1958, and was 
thereupon taken under advisement. Appearing at the hearing were the 
applicant by H. M. Pasco, John W. Riley, George D. Conrad and H. 
Douglas Weaver, its counsel, Virginia Petroleum Jobbers Association 
by Bryce Rea, Jr., its counsel, and the Commission by its Counsel. 
In addition, numerous appearances were made by representatives of 
the City of Harrisonburg, the Towns of Broadway and Timberville, the 
County of Rockingham, various business and civic organizations, and 
by individuals. 

‘WHEREUPON, this matter now comes on this day to be finally 
heard and considered upon the application of Blue Ridge Gas Company 
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and exhibits filed therewith, upon due proof of notice of hearing hereto- 
fore directed to be given by said order of May 1, 1958, upon the testi- 
mony of witnesses at said hearing, upon exhibits introduced at the hear- 
ing hereof, upon the entire record herein, and upon argument of counsel. 

UPON CONSIDERATION WHEREOF, the Commission is of the 
opinion and finds that the public convenience and necessity requires the 
construction and operation of the gas transmission lines and other 
facilities in Rockingham County, and the rendering of natural gas public 
utility service in Rockingham County, 
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in and near the City of Harrisonburg, and in and near the Towns of 
Broadway and Timberville as proposed by the applicant, all as set 
forth in the application, testimony and exhibits herein; accordingly, 
IT IS, THEREFORE, ORDERED: 
(a) That certificates of public convenience and necessity be 
issued to Blue Ridge Gas Company as follows: 
(1) Certificate No. GT-36, authorizing the construc- 
tion and operation of gas transmission lines and facilities 
in Rockingham County, the approximate location being shown 
by the solid red ‘lines on map attached thereto, and stamped 
received February 11, 1958; and 
(2) Certificate No. G-48, authorizing the furnishing of 
natural gas public utility service in and near the City of 
Harrisonburg, in and near the Towns of Broadway and 
Timberville, shown on map of Rockingham County; subject 
to detail maps, also attached thereto, and stamped received 
February 11, 1958. 


(b) That an attested copy of this order, together with Certificates 
Nos. GT-36 and G-48, with maps attached, be sent to the applicant, in 
care of H. M. Pasco and John W. Riley, of Counsel, and that an attested 


111 
copy of this order be sent to each of Counsel, for files of|Counsel; to 
each of the Mayors of Harrisonburg, Broadway and Timberville; to the 
Commonwealth's Attorney and the Chairman of the Board of Supervisors 
of Rockingham County; to the Atlantic Seaboard Corporation; and to 
Virginia Petroleum Jobbers Association, in care of Bryce Rea, Jr. 


EXHIBIT 18 
EXCERPTS FROM 


REPORT, ECONOMICS AND ENGINEERING 
NATURAL GAS DISTRIBUTION PROJECT, 
BLUE RIDGE GAS COMPANY, HARRISONBURG, VIRGINIA 
(Dated February 13, 1959) 
(Published by Ford, Bacon & Davis, Inc., Engineers) 

* * * * * 
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COST OF COMPETITIVE FUELS 
The costs of competitive fuels as of the past year in the Company's 
service area were determined by the Engineers by soliciting quotations 
in the area and calculating the cost equivalent, as referred to 1,000 cu it 
of natural gas having a heat content of 1,000 Btu per cu ft. 


Equivalent Cost 
Of Competitive Fuels 


Comparative Cost 
in Mcf of Natural Gas 
Cost Competitive| Natural 

Fuel Unit of Unit Gas 
Domestic Coal Ton $16.25 : $1.20 
Industrial Coal Ton $11.40 , -56 
Fuel Oil No. 6 Gallon 10.11¢ f -56 
Fuel Oil No. 2 Gallon 15.9¢ , 1.20 
Propane Cylinder $8.50 é 2.15 
Propane Industrial Gallon 22¢ 4 2.15 


Note: Assumptions — Coal at 65% combustion efficiency 
Fuel oil at 75% combustion efficiency 
Propane at 85% combustion efficiency 
Natural gas at 85% combustion efficiency 
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Cost of Gas 


1st 
_Year_ 


770,800 
23,120 
7,700 


2d 
Year 


905,300 
27,160 
9,050 


Direct Sales (Mcf) 
Distribution Loss, 3% 
Transmission Loss, 1% 


Annual Required (Mcf) 


Max. Day Demand (Mcf) 


Residential - General 

- Heating 
General 
Heating 
Firm 
Interruptible 


801,620 941,510 


Commercial 
Industrial 


Schools, etc. 


Total: 
Sales 
Losses, 4% 


Total Max. Day 


Cost of Gas Purchased 


Billing Demand (Mcf) 1,300 1,531 


Demand Charge, 2.95/Mcf/Mo $ 46,020 
Commodity Charge, 30.45¢/Mcf 144,485 
IS-1 Charge, 35.5¢/Mcf 94,572 
Overrun, 40¢/Mef 24,288 


$ 54,197 
170,159 
94,572 
46,518 


Total Cost $309,365 $365,446 


Average Cost per Mcf 38.6¢ 38.8¢ 


Commodity Gas Purchased (Mcf) 474,500 
IS-1 Interr. Gas Purchased (Mcf) 266,400 
Overrun (Mcf) 


558,815 
266,400 


60,720 116,295 


Total Purchased (Mcf) 


801,620 941,510 
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Schedule No.| 4 


3d 
Year 


4th 5th 
Year Year 
954,600 1,120,000 1,179,800 
28,640 33,600 35,390 
9,550 11,200 11,800 


992,790 1,164,800 1,226,990 


2,041 2,652 3,386 


$ 72,251 $ 93,881 $ 119,864 
226,842 294,750 353,339 


87,978 69,871 23,643 


$387,071 $ 458,502 $ 496,846 


39.0¢ 39.4¢ 40.5¢ 


744,965 
247,825 


967,980 1,160,390 
196,820 66,600 


992,790 


1,164,800 
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[ 2623] 
SERVICE AGREEMENT 


AGREEMENT made and entered into this 20th day of November, 
1958, by and between ATLANTIC SEABOARD CORPORATION, a Delaware 
corporation, (hereinafter called Seller) and BLUE RIDGE GAS COMPANY, 
a Virginia corporation, (hereinafter called Buyer). 

WITNESSETH: That in consideration of the mutual covenants herein 
contained, the parties hereto agree as follows: 

Section 1. Gas to be Sold. Seller hereby agrees to sell and deliver, 
and Buyer hereby agrees to purchase and receive natural gas on a firm 
basis up to a Contract Demand of 1,300 Mcf per day on and after the date 
that gas is first delivered hereunder. 

Section 2. Rate Schedules. Gas delivered hereunder shall be paid 
for under the effective Rate Schedule CDS-1 of Seller's FPC Gas Tariff 
on file with the Federal Power Commission or any effective superseding 
Rate Schedules. 


Section 3. General Terms and Conditions. This agreement in all 
respects shall be subject to the applicable provisions of Rate Schedule 
CDS-1 of Seller's FPC Gas Tariff and of the pertinent General Terms 
and Conditions attached thereto filed with the Federal Power Commis- 
sion which are by reference made a part hereof. 


* x * * 
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the date hereof, then the rates set forth herein shall be automatically 
increased or decreased in an amount equivalent to the calculated in- 
crease or decrease in the average cost of the quantity of gas purchased 
by the Seller for delivery to Buyer, except as provided in Paragraph 
6 below. 

5. Buyer further agrees to pay Seller a monthly Maintenance 
of Service Charge in addition to all other charges payable to Seller 
hereunder computed as follows: 
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Monthly Maintenance of Service Charge shall 
equal four thousand dollars ($4,000.00) less the 
product of the monthly Therm billing up to 285,000 
Therms, multiplied by one and four-tenths cents 
(1.4¢). 
This Maintenance of Service Charge shall, however, be subject to adjust- 
ment and revision as set forth in Paragraph 3, ARTICLE I and as set 
forth in Paragraph 2, ARTICLE I. 
6. Inthe event that the cost of gas under the provisions of Para- 
graph 4 above increases during the period of the first four (4) years 
after the effective date hereof, said increases shall be waived by Seller, 
provided, however, that in no event shall this Paragraph operate to re- 
duce such gas cost to less than the Rate Schedule during the four (4) 
years; and, provided, further that at the end of said four (4) year period, 
the cost of gas computed under the provisions of Paragraph 4, including 
all changes occurring within said four (4) year period, shall become 
effective immediately and Buyer shall pay Seller for gas delivered at 
the price as computed. 


ARTICLE V 
POINT OF DELIVERY 
The Point of Delivery for all natural gas or any part 
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thereof purchased under this Agreement shall be at the point specified 


by Buyer on Buyer's Shenandoah River plant site, and, at Buyer's option, 
at such other point as may be specified by Buyer within one-half (1/2) 
mile of any of Seller's proposed gas pipelines 4 - 1/2 inch O.D. or 


larger. 
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ARTICLE VI 
DELIVERY PRESSURE AND CLEANLINESS 
Seller shall deliver natural gas to Buyer at Point of Delivery at 
Seller's line pressure but not less than 50 pounds per square inch, the 
Seller's line adjacent to the power plant to be equipped with a suitable 
gas scrubber. 
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ARTICLE VII 
NOTICES 
All notices and communications, except those specified in Paragraph 
1 of ARTICLE I, shall be in writing and sent by prepaid mail to the ad- 
dress stated below or at such other address as may hereafter be desig- 
nated in writing: 


Seller: Blue Ridge Gas Company 
122 South Main Street 
Harrisonburg, Virginia 


Buyer: | The Harrisonburg Electric Commission 
89 West Bruce Street 
Harrisonburg, Virginia 
ARTICLE VII 
GENERAL TERMS AND CONDITIONS 
Seller's "General Terms and Conditions - Industrial Service" 

attached hereto are hereby incorporated herein and made a part of 
this Agreement with the exception of Sections 
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AGREEMENT FOR INTERRUPTIBLE NATURAL GAS SERVICE 
This Agreement, made and entered into the 15th day of October 
1958, by and between BLUE RIDGE GAS COMPANY, hereinafter called 
"Seller", and TRIANGLE E BY PRODUCTS CoO., INC. HEREINAFTER 
CALLED "Buyer"; 
WHEREAS, Seller is currently proposing the construction of a 


natural gas pipe line and a natural gas distribution system to be em- 
ployed in the distribution and sale of natural gas in the Rockingham 
County, Virginia area and in other nearby areas; and 
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WHEREAS, Buyer operates a manufacturing plant located at Lin- 
ville, Virginia in the county of Rockingham; and at Charles St., Harrison- 
burg, Virginia; and 

WHEREAS, Seller desires to sell to Buyer and Buyer desires to 
purchase from Seller natural gas for use in its said plant under the 
terms and provisions and subject to the conditions herein set forth. 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: 

That, in consideration of the premises and mutual covenants herein 
contained, it is mutually agreed; 

1. Seller will diligently proceed with the construction and comple- 
tion of facilities for the delivery of gas to Buyer at the point of delivery 
specified in Section 5 hereof, to the end that such facilities may be placed 
in operation and delivery of gas hereunder may be commenced on or about 
November 1, 1958. Buyer will diligently proceed with such work as may 
be necessary in order that he may receive gas at said point of delivery 
and fully utilize gas service at said plant when made available by the 
Seller. 

2. Seller agrees to install a lateral line and pressure regulating 
and metering facilities having an hourly capacity of not less than 30 Mcf 
which represents the present maximum hourly consumption rate of gas- 
fired Process Steam Boilers. Buyer agrees to purchase from Seller 
such quantity of natural gas as Seller may from time to time have 
available up to Buyer's entire gas requirements — Provided; However, 
that the price of gas would be cheaper to the Buyer than the price of #6 
Fuel Oil delivered. Seller agrees to supply such requirements when and 
to the extent that, it has gas available, it being specifically understood 
and agreed that deliveries of gas hereunder shall be subject to curtail- 
ment or interruption by Seller at any time and from time to time when 
in Seller's sole judgment it does not have gas available — Provided, 
however, that at least twenty-four (24) hours notice be given|to Buyer 
before such interruption, and Buyer hereby expressly acknowledges that 
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Seller shall not be liable for damages for or on account of any curtail- 
ment or interruption of deliveries. 

3. Buyer agrees to pay Seller for gas delivered hereunder in 
accordance with Seller's INTERRUPTIBLE GAS RATE and the General 
Terms and Conditions now or hereafter filed with the Virginia State 
Corporation Commission, copy of which, as now effective, is attached 
hereto and made a part hereof. 

4. This agreement shall become effective upon its execution and 
shall continue in force and effect for a period of 5 years from and after 
the initial delivery of gas hereunder and shall thereafter continue in 
force and effect from year to year unless terminated by either Buyer 
or Seller giving notice to the other at least ninety (90) days prior to the 


end of any contract year, of its desire to terminate this agreement. 
* * * * * 
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AGREEMENT FOR INTERRUPTIBLE NATURAL GAS SERVICE 

This Agreement, made and entered into the _8th_day of October, 
1958, by and between BLUE RIDGE GAS COMPANY, hereinafter called 
"Seller", and Rockingham Poultry Marketing Co-op., Inc. hereinafter 
called "Buyer". 

WHEREAS, Seller is currently proposing the construction of a 
natural gas pipe line and a natural gas distribution system to be employed 
in the distribution and sale of natural gas in the Broadway, Virginia area 
and in other nearby areas; and 

WHEREAS, Buyer operates a manufacturing plant located at 
Broadway in the county of Rockingham; and 

WHEREAS, Seller desires to sell to Buyer and Buyer desires to 
purchase from Seller natural gas for use in its said plant under the 
terms and provisions and subject to the conditions herein set forth. 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: 

That, in consideration of the premises and mutual covenants herein 
contained, it is mutually agreed: 
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1. Seller will diligently proceed with the construction and comple- 
tion of facilities for the delivery of gas to Buyer at the point of| delivery 
specified in Section 5 hereof, to the end that such facilities may be placed 
in operation and delivery of gas hereunder may be commenced |on or about 
December 1, 1958. Buyer will diligently proceed with such work as may 
be necessary in order that he may receive gas at said point of |delivery 
and fully utilize gas service at said plant when made available by the 
Seller. 

2. Seller agrees to install a lateral line and pressure regulating 
and metering facilities having an hourly capacity of not less than_30_ 
Mcf which represents the present maximum hourly consumption rate of 
gas-fired process broilers. Buyer agrees to purchase from Seller such 
quantity of natural gas as Seller may from time to time have available up 
to Buyer's entire gas requirements. Seller agrees to supply such re- 
quirements when and to the extent that, it has gas available, it) being 


specifically understood and agreed that deliveries of gas hereunder shall 


be subject to curtailment or interruption by Seller at any time and from 
time to time when in Seller's sole judgment it does not have gas avail- 
able, and Buyer hereby expressly acknowledges that Seller shall not be 
liable for damages for or on account of any curtailment or interruption 
of deliveries. In the event of curtailment or interruption, Seller agrees 
to give Buyer at least twenty-four (24) hours prior notice. 
3. Buyer agrees to pay Seller for gas delivered hereunder in 
accordance with Seller's INTERRUPTIBLE GAS RATE and the General 
Terms and Conditions now or hereafter filed with the Virginia State 
Corporation Commission, copy of which, as now effective, is attached 
hereto and made a part hereof. 
4, This agreement shall become effective upon its execution and 
shall continue in force and effect for a period of 5 years from and after 
the initial delivery of gas hereunder and shall thereafter continue in 
force and effect from year to year unless terminated by either Buyer or 
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Seller giving notice to the other at least ninety (90) days prior to the 


end of any contract year, of its desire to terminate this agreement, 
* * * * * 


[ 2643] 
AGREEMENT FOR INTERRUPTIBLE NATURAL GAS SERVICE 

This Agreement, made and entered into the 15th day of October, 
1958, by and between BLUE RIDGE GAS COMPANY, hereinafter called 
"Seller", and Shen-Valley Meat Packers, Inc., hereinafter called "Buyer". 

WHEREAS, Seller is currently proposing the construction of a 
natural gas pipe line and a natural gas distribution system to be employed 
in the distribution and sale of natural gas in the Timberville, Virginia 
area and in other nearby areas; 

WHEREAS, Buyer operates a manufacturing plant located at 
Timberville in the county of Rockingham; and 

WHEREAS, Seller desires to sell to Buyer and Buyer desires to 
purchase from Seller natural gas for use in its said plant under the 
terms and provisions and subject to the conditions herein set forth. 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: 

That, in consideration of the premises and mutual covenants herein 
contained, it is mutually agreed: 

1. Seller will diligently proceed with the construction and comple- 
tion of facilities for the delivery of gas to Buyer at the point of delivery 
specified in Section 5 hereof, to the end that such facilities may be 
placed in operation and delivery of gas hereunder may be commenced on 
or about December 1, 1958. Buyer will diligently proceed with such 
work as may be necessary in order that he may receive gas at said 
point of delivery and fully utilize gas service at said plant when made 
available by the Seller. 

2. Seller agrees to install a lateral line and pressure regulating 
and metering facilities having an hourly capacity of not less than 15 
Mcf which represents the present maximum hourly consumption rate 
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BLUE RIDGE GAS COMPANY 


Summary of Estimated Financial Data 


Based on Estimates Made by Ford, Bacon and Davis 


Years 


——_ 


Initial _ 1st 2nd 3rd 4th 5th 

Capitalization (%) 

First Mortgage Bonds 58.3% 57.7% 60.4% 59.8% 57.9% 55.1% 
Debentures 11.6 11.5 10.1 10.0 9.8 9.5 

Total Debt 69.9% 69.2% 70.5% 69.8% 67.7% 64.6% 


Common Equity 30.1 30.8 29.5 30.2 32.3 35.4 
Total Capitalization 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 


Earnings Coverages Before Taxes 
Before Depreciation 


Mortgage Bond Interest 
Total Interest 


After Depreciation 
Mortgage Bond Interest 
Total Interest 


125-126 
EXHIBIT 27-A 26H) 
[2677] 
| ROCKINGHAM COUNTY — SALES #4, #5, #6 — OIL IN GALLONS — June 1, 1958 to May 31, 1959 


Type of 
Oil Consumer June July Aug. Sept. ct. Nov. Dec. 
#4 No Sales 


#5 A = = = - = -_* 


4,051 4,051 4,101 8,761 8,704 8,085 17,385 16,675 13,381 13,360 9,288 107,842 

_- 4,653 — - 8,111 3,960 4,035 8,160 4,084 8,061 4,101 _ 45,165 

- - _ = — _ ~ - — - 4,663 = 4,663 

i 15,266 31,497 23,869 31,954 37,482 26,898 39,862 40,155 20,192 25,231 16,222 25,050 333,678 
Total 19,317 40,201 27,970 40,715 54,297 38,943 61,282 64,990 37,657 46,652 34,274 25,050 491,348 


Percentage of 
Annual Sales 3.93 8.18 5.69 8.28 11.05 7.92 12.47 13.22 7.66 9.49 6.97 5.09 99.95 


#6 26,289 24,290 - 24,485 27,999 34/494 40,246 37,679 36,614 37,839 28,099 — 318,034 


24,504 27,906 33,273 36,493 39,406 42,354 37,810 29,977 20,054 24,983 18,693 24,350 359,803 
18,352 12,490 13,082 8,587 17,092 18,344 17,720 22,874 18,312 18,312 13,750 13,149 192,064 
- 3,415 33,080 21,760 26,353 16,993 8,077 4,578 8,481 - - _ 122,737 


15,327 19,027 15,320 19,223 32,740 23,175 31,085 23,765 19,689 


: 2 23,348 23,870 23,959 270,528 
Total 84,472 87,128 94,755 110,548 143,590 135,360 134,938 118,456 107,331 104,899 80,231 61,458 1,263,166 
Percentage of 

| Annual Sales 6.70 6.92 7.41 8.77 11.38 10.73 10.63 9.39 8.51 8.32 6.36 4.88 100.00 


GRAND TOTAL 103,789 127,329 122,725 151,263 197,887 174,303 196,220 183,446 144,988 151,551 114,505 86,508 1,754,514 
Percentage 5.91 7.26 7.00 8.62 11.28 9,93 11.18 10.46 8.26 8.64 6.53 4.93 100.00 


| 1/7 Consolidated sales of No. 5 to 9 consumers by 1 jobber. 


2/ Consolidated sales of No. 6 to 3 consumers by 1 jobber. 


A 
B 
Cc 
D 
E 
F 
G 
H 
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Docket No G-14422 
Exhibit 28 
Witness Roop 


POSTED TANK CAR OIL PRICES AT RICHMOND, VIRGINIA PER GALLON 


Date Price 

Effective No. 4 No. 5 
Jan. 1, 1957 9.94 ¢ 9.44 ¢ 
Jan. 16, 1957 10.84 10.25 
April 27, 1957 10.61 10.01 
May 16, 1957 10.41 9.82 
June 28, 1957 10.53 9.94 
July 17, 1957 10.40 9.70 
Aug. 15, 1957 10.08 9.48 
Dec. 21, 1957 9.61 9.29 
Feb. 1, 1958 9.20 8.82 
Feb. 25, 1958 8.97 8.58 


June 25, 1958 8.61 7.88 
8.12 


Aug. 13, 1958 8.61 7.69 
7.93 


Sept. 23, 1958 8.61 7.69 
7.93 


Oct. 21, 1958 8.61 7.69 
7.93 
Dec. 17, 1958 8.85 7.79 
8.03 


Jan. 30, 1959 9.08 8.02 
8.26 


June 6, 1959 8.73 7.83 
8.07 


For delivered price at Timberville, Virginia add 1.55 cents per gallon freight. 
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Docket No. G-14422 
Exhibit 29 
Witness Roop 


TANK WAGON PRICES NO. 2 FUEL OIL HARRISONBURG, VIRGINIA 


November 18, 1957 to June 28, 1959 


Effective Date Price per Gallon 


Nov. 18, 1957 15.9 ¢ 
Feb. 1, 1958 15.5 
Mar. 16, 1958 15.0 
July 17, 1958 15.3 
July 21, 1958 15.6 
Oct. 23, 1958 15.9 
Nov. 24, 1958 16.2 
Dec. 17, 1958 16.6 
Mar. 25, 1959 16.10 
Apr. 7, 1959 15.60 
May 1, 1959 15.0 
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[2681] [Excerpt] 


ATLANTIC SEABOARD CORPORATION Second Revised Sheet No. 7 
FPC GAS TARIFF Super seding 
SEVENTH REVISED VOLUME NO. 1 First Revised Sheet No. 7 


RATE SCHEDULE CDS-1 
(Cont'd.) 


3. RATE 


Demand Charge 


Two dollars and ninety-five cents ($2.95) per Mcf 
of Billing Demand, per month. 


Commodity Charge 


Thirty-one and forty-seven one-hundredths cents 
(31.47¢) per Mcf for all gas delivered each billing month. 


4. MINIMUM MONTHLY BILL 
The Demand Charge for the month. 
5. DETERMINATION OF BILLING DEMAND 


The Billing Demand for the month shall be the 
higher of: 


(a) the greatest day's aggregate delivery of gas 
hereunder to Buyer at all Points of Delivery 
during the twelve (12) months’ period ending 
with the close of the current billing month 
provided that at points where volumes de- 
livered to Buyer are determined monthly 
only, the greatest day's delivery shall be 
assumed to be five percent (5%) of the de- 
livery during the billing month at such points, 
or 


ninety percent (90%) of the Contract Demand, 
unless initial service is being rendered to a 
Buyer for ultimate consumption in distribution 
areas not previously served with natural gas, 
in which case this alternative shall not be 
effective during a development period con- 
sisting of the first eighteen (18) months of 
service; 


provided, however, that in no event shall the Billing 
Demand exceed the then effective Contract Demand, and 


Issued by: C. H. Workman, Effective: 5-15-59 
Vice President 
Issued on: April 10, 1959 


[ 2685] 
EXHIBIT 31 
[ 2685] 


ATLANTIC SEABOARD CORPORATION First Revised Sheet No. 25 
FPC GAS TARIFF | Superseding 
SEVENTH REVISED VOLUME NO. 1 Original Sheet No. 25 


RATE SCHEDULE IS-1 
INTERRUPTIBLE INDUSTRIAL SERVICE 


(Maryland - Virginia) 
1, AVAILABILITY 


This Rate Schedule is available to any buyer (herein- 
after called Buyer) for the purchase from Atlantic Seaboard 
Corporation (hereinafter called Seller) of natural gas for 
resale to industrial customers: 


(a) When Buyer is purchasing gas from Seller under 
Seller's CDS-1 or CDS-PR-1 Rate Schedule; and 


(b) When Buyer has executed a Service Agreement 
wherein Seller agrees to sell gas to Buyer up 
to a specified daily volume for resale to apert: 
fied industrial customers. 


This Rate Schedule is not available for the purchase 
from Seller of natural gas for resale for consumption as 
boiler fuel in an amount exceeding two thousand (2,000) 
Mcf on any one day by any one ultimate customer. 


. APPLICABILITY AND CHARACTER OF SERVICE 


Deliveries by Seller to Buyer under this Rate Schedule 
shall be on an interruptible basis only, and Seller shall have 
the right to interrupt deliveries of gas hereunder whenever 
and to the extent necessary such interruption in the sole 
judgment of Seller may be required for the protection of 
other service. 


Seller also reserves the right to interrupt deliveries 
to any Buyer hereunder, whenever and to the extent necessary, 
to prevent the establishment on Seller of a billing demand from 
its supplier higher than would otherwise be established. 


In the event of interruption hereunder, Seller shall give 
Buyer twenty-four hours' advance notice where possible and 
otherwise as much advance notice as possible. 


Issued by: C. H. Workman, Effective:| 10-2-58 
Vice President 
Issued on: August 15, 1958 
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| 2686] 


ATLANTIC SEABOARD CORPORATION Second Revised Sheet No. 26 
FPC GAS TARIFF Superseding 
SEVENTH REVISED VOLUME NO. 1 First Revised Sheet No. 26 


RATE SCHEDULE IS-1 
(Cont'd.) 


. RATE 


Thirty-six and fifty one-hundredths cents (36.50¢) per 
Mcf for all gas delivered hereunder in each billing month, 


. MINIMUM MONTHLY BILL 


The Minimum Monthly Bill for each billing month shall 
be thirty-six and fifty one-hundredths cents (36.50¢) per Mc 
multiplied by twenty-five per cent (25%) of the daily volume 
specified in the Service Agreement and by the number of days 
on which there was no interruption of service by Seller during 
the billing month. 


DETERMINATION OF VOLUMES 


Daily deliveries hereunder shall be determined from 
Buyer's meters installed to measure volume of interruptibl 
gas delivered by Buyer to its specified industrial customers. 


. HEAT CONTENT ADJUSTMENT 


If the average total heating value of the gas delivered by 
Seller to Buyer in any month is higher or lower than 1000 Btu 
per cubic foot, the monthly bill otherwise payable under this 
Rate Schedule shall be increased or decreased in proportion 
to the amount by which the average total heating value of such 
gas is greater or less than 1000 Btu per cubic foot. 


. MEASUREMENT BASE 
Refer to Section 2 of the General Terms and Conditions. 
. GENERAL TERMS AND CONDITIONS 


All of the General Terms and Conditions are applicable 
to this Rate Schedule and are hereby made a part hereof. 


Issued by: C. H. Workman, Effective: 5-15+759 
Vice President 
Issued on: April 10, 1959 
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[ 2687] 


ATLANTIC SEABOARD CORPORATION First Revised Sheet No. 21 
FPC GAS TARIFF | Superseding 
SEVENTH REVISED VOLUME NO. i Original Sheet No. 21 


RATE SCHEDULE AOS-1 


AUTHORIZED OVERRUN SERVICE 
(Maryland-Virginia) 


i, AVAILABILITY 


This Rate Schedule is available to any buyer (herein- 
after called Buyer) for the purchase from Atlantic Seaboard 
Corporation (hereinafter called Seller) of natural gas for re- 
sale, including gas used by Buyer in its utility operations, 
when Buyer is purchasing gas under Seller's Rate Schedule 
CDS-1 or CDS-PR-1. 


This Rate Schedule is not available for the purchase 
from Seller of gas which, together with gas purchased under 
Seller's Rate Schedule CDS-1 or CDS-PR-1, is: 


(a) to be used by Buyer as boiler fuel in an amount 
exceeding two thousand (2,000) Mcf on any one 
day, or 


(b) for resale for consumption as boiler fuel in an 
amount exceeding two thousand (2,000) Mcf on 
any one day, by any one ultimate consumer, 


. APPLICABILITY AND CHARACTER OF SERVICE 


Gas delivered by Seller to Buyer under this Rate 
Schedule shall be the volume delivered on any day in ex- 
cess of the then effective Contract Demand under Seller's 
Rate Schedule CDS-1 or CDS-PR-1, but not greater than 
the specified volume for which Seller (through its Load Dis- 
patcher) shall have first given its express consent. Such 
consent of Seller is limited to one day, and separate consents 
shall be required with respect to each and every day in which 
gas is so taken. 


If Seller shall receive requests from more than one 
Buyer for deliveries under this Rate Schedule on the same 
day and if in Seller's judgment the aggregate of such requests 
exceeds the gas available under this Rate Schedule, then if any 
consent is given,'Seller shall consent to all such Buyers taking 
hereunder volumes in excess of their respective then effective 
Contract 


Issued by: C. H. Workman, Effective: 10-2-58 
Vice President 
Issued on: August 15, 1958 
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[ 2688] (Cont'd.) 


ATLANTIC SEABOARD CORPORATION Third Revised Sheet No. 22 
FPC GAS TARIFF Super seding 
SEVENTH REVISED VOLUME NO. 1 Second Revised Sheet No, 22 


RATE SCHEDULE AOS-1 
(Cont'd.) 


Demands proportionate thereto, to the extent that Seller has 
adequate facilities available for delivering such additional 
volumes. If, however, a request for gas under this Rate 

Schedule results from an emergency it shall be given priority 
over other requests for gas hereunder. 


. RATE 


Forty-one and seventeen one-hundredths cents (41,17¢) 
per Mef for all gas delivered hereunder, 


. MINIMUM MONTHLY BILL 
None 
MEASUREMENT BASE 
Refer to Section 2 of the General Terms and Conditions. 


. HEAT CONTENT ADJUSTMENT 


If the average total heating value of the gas delivered by 
Seller to Buyer in any month is higher or lower than 1000 Btu 
per cubic foot, the monthly bill otherwise payable under this 
Rate Schedule shall be increased or decreased in proportion 
to the amount by which the average total heating value of such 
gas is greater or less than 1000 Btu per cubic foot. 


. DELIVERY POINT 


The point or points of delivery for all gas to be delivered 
by Seller to Buyer shall be at the same point or points of de- 
livery specified in the Service Agreement covering service 
under the CDS Rate Schedule of Seller. 


. GENERAL TERMS AND CONDITIONS 


All the General Terms and Conditions, except Section 
10 and 11 are applicable to this Rate Schedule and are here 
made a part hereof. 


Issued by: C. H. Workman, Effective: 5-15759 
Vice President 
Issued on: April 10, 1959 


134 EXHIBIT 33 
[ 2689] 


AN ORDINANCE LEVYING A TAX ON PURCHASES OF 

UTILITY SERVICES, FIXING THE AMOUNT OF TAX, 

PROVIDING FOR ITS COLLECTION AND PRESCRIBING 

PENALTIES FOR THE VIOLATION OF THIS ORDINANCE. 

WHEREAS, in order to provide increased public revenues it is 
deemed necessary by City Council of the City of Harrisonburg, Virginia 
to levy a tax on purchases of utility services within the Corporate Limits 
of the City. 

NOW THEREFORE, BE IT ORDAINED BY CITY COUNCIL OF THE 
CITY OF HARRISONBURG, VIRGINIA: 

Section 1. The following words and phrases when used in this 


ordinance shall for the purposes of this ordinance have the following 


respective meanings, except where the context clearly indicates a dif- 
ferent meaning. 

(a) PERSON. The word "person" shall include individuals, 
firms, partnerships, associations, corporations and combina- 
tions of individuals of whatever form and character including 
the City of Harrisonburg. 


UTILITY SERVICES. The phrase "utility services” shall 
include local exchange telephone service, electrical service, 
gas service, water service, and the monthly or periodical 
television cable service furnished within the corporate 
limits of the City of Harrisonburg. 


PURCHASER. The word "purchaser" shall include every 
person who purchases a utility service. 


SELLER. | The word "seller" shall include every person 
who sells or furnishes a utility service. 


RESIDENTIAL USER. The term residential user shall mean 
the owner/or tenant of private residential property who pays 
for utility service in or for said property. 


[ 2690] 


(f) COMMERCIAL OR INDUSTRIAL USER. The term com- 
mercial or industrial user shall mean the owner or tenant 
of property used for commercial or industrial purposes, 
including apartment buildings, who pays for utility service 
for said property. 


Section 2. There is hereby imposed and levied by the City of 
Harrisonburg upon each and every purchaser of a utility servi¢e, a 
tax in the amount of ten Per centum (10%) of the charge (Exclusive of 
any Federal Tax thereon) made by the seller against the purchaser with 
respect to each utility service, which tax in every case shall be collected 
by the seller from the purchaser and shall be paid by the purchaser unto 
the seller for the use of the City of Harrisonburg at the time the purchase 
price or such charge shall become due and payable under the agreement 
between the purchaser and the seller. Provided, however, that in case 
any monthly bill submitted by any seller for residential service shall 
exceed Ten Dollars ($10.00) for a residential user, there shall be no tax 


[ 2690] 
computed on so much of said bill as shall exceed Ten Dollars ($10.00) 
and in case any monthly bill submitted by any seller for commercial or 
industrial service shall exceed One Hundred and Fifty Dollars ($150.00) 
there shall be no tax computed on so much of said bill as shall exceed 
One Hundred and Fifty Dollars ($150.00). Bills shall be considered 
monthly bills if submitted twelve (12) times per year for periods of 
approximately one month each. In case bills are submitted by any 
seller for two months service there shall be no tax computed on so 
much of said bill as shall exceed Twenty Dollars ($20.00) for a resi- 
dential user or Three Hundred Dollars ($300.00) for a commercial or 
industrial user. 

Section 3. It shall be the duty of every seller in acting 4s the 
tax collecting medium or agency for the City of Harrisonburg {to collect 
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from the purchaser for the use of the City the tax hereby imposed and 
levied at the time of collecting the purchase price charged, and the 
taxes collected during each calendar month shall be reported by each 
seller to the Commissioner of the Revenue and each seller shall remit 
the amount of tax shown by said report to have been collected to the City 
Treasurer on or before the last day of the first calendar month thereafter, 
together with the name and address of any purchaser who has refused to 
pay his tax. The required reports shall be in the form prescribed by the 
Commissioner of the Revenue. The tax levied or imposed under this 
ordinance with respect to the purchase of any gas or electric or water 
service, shall become effective on bills rendered on meter readings, on 
and after June 1, 1959, and with respect to local telephone service and 
television cable service on charges first appearing on bills rendered on 
June 1, 1959, and thereafter. 

Section 4, Each and every seller shall keep complete records 
showing all purchases in the City, which records shall show the price 
charged against each purchaser with respect to each purchase, the date 
thereof, and the date of payment thereof, and the amount of tax imposed 
hereunder, and such record shall be kept open for inspection by the duly 
authorized agents of the City at reasonable times, and the duly authorized 
agents of the City shall have the right, power and authority to make 
transcripts thereof. 

Section 5. The United States of America, the State of Virginia, and 


the political subdivisions, boards, commissions and authorities thereof, 


are hereby exempted from the payment of the tax imposed and levied by 
this ordinance with respect to the purchase of utility services used by 
such governmental agencies. 

Section 6. The tax hereby imposed and levied on purchasers with 
respect to local exchange telephone service shall apply to all charges made 
for local exchange telephone service, except local messages which are paid 
for by inserting coins in coin operated telephones. 
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Section 7. The tax hereby imposed and levied shall not apply to 
the purchase of bottled water or to the purchase of bottled gas. 


[ 2691] 
Section 8. In all cases where the seller collects the price for 

utility services other than on a monthly basis, the tax hereby imposed 
and levied may be computed on the aggregate amount of purchases dur- 
ing the period billed for, provided that the amount of tax to be collected 
shall be the nearest whole cent to the amount computed, and such tax 
shall not exceed the sum of One Dollar ($1.00) for residential users or 
Fifteen Dollars ($15.00) for commercial or industrial users, multiplied 
by the number of months, or portion thereof, covered by bill. 


Section 9. Any purchaser failing, refusing or neglecting to pay the 


tax hereby imposed or levied and any seller violating the provisions 
hereof, and any officer, agent or employee of any seller violating the 
provisions hereof, shall upon conviction, be subject to a fine of not more 
than Twenty-Five Dollars ($25.00). Each failure, refusal, neglect or 
violation and each day's continuance thereof, shall constitute a separate 
offense. 
This ordinance shall become effective June 1, 1959. 
ADOPTED and APPROVED: 


/s/ FRANK C. SWITZER 
Mayor 


[Seal of Harrisonburg, Virginia] 
ATTEST: 


/s/ James R. Sipe 
CITY CLERK 
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Dial 4-7696 Box 647 
* BLUE RIDGE GAS COMPANY 
e 122 South Main Street 
* HARRISONBURG, VIRGINIA 


June 23, 1958 


EXHIBIT 34 


Mr. E. B. Boynton, P. E. 
Wiley and Wilson, Engineers 
711 West Main Street 
Richmond, Virginia 

Dear Mr. Boynton: 

Inclosed herewith is a draft of a Service Agreement which Ford 
Bacon & Davis, Inc. has prepared for Blue Ridge Gas Company for the 
proposed service to the Harrisonburg Electric Commission Generating 
Plant. 

As you already know, we have received our Certificate of Public 
Convenience and Necessity from the State Corporation Commission and 
we expect to hear from the Federal Power Commission relative to our 
allocation of gas shortly and start construction of our proposed gas 
facilities in the near future. We would, of course, need to conclude a 
contract with the Electric Commission prior to financing the project in 
the event gas service is desired at the present generating plant. 

Ford Bacon & Davis has estimated the construction cost of the 4" 
lateral line to the generating plant to be $282,277.00 which Blue Ridge 
will have to finance on the basis of a 6% mortgage and 7% debentures. 

Ford Bacon & Davis have also concluded that the average price of 
gas delivered should be 5.3¢ per therm in order for Blue Ridge to finance 
this proposed lateral 4" line. This price incidentally is almost identical 
to the price of gas the city of Culpeper pays Virginia Gas Distribution for 
gas delivered under their rate schedule C-1. Based on your estimated 
cost of power generated I estimate the savings on using natural gas to 
be $40,489.00 per annum over present purchased cost of power as shown 
in your plan A-1. 
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We believe the resultant savings to the Commission will justify 
their decision to use natural gas as fuel and place the present plant in 
operation. Last week I visited the Culpeper electric plant and they ap- 
pear to be pleased with the results in this plant. 

We are in hopes that the estimated savings of gas in the generating 
plant will warrant your recommendation to the Commission to use natural 
gas for power generation, and I would like the opportunity of discussing 
this with you after you have had a chance to revise your figures on this 
basis. 


[ 2693] 

If we can reach an understanding on the engineering level of this 

proposed contract, Iam sure the legal phase can be agreed upon to our 
mutual advantage. 

With kindest personal regards, I remain 


Sincerely yours, 


/s/ G. Frank Stinnett 


G. Frank Stinnett 
Executive Vice-President 


cc: Kenneth L. Frantz, Supt. 
Harrisonburg Electric Commission 
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[2758] [ Excerpts] 


EXCERPT FROM 
THIRD ANNUAL REPORT, 1958 


eMADONeR GAS COMPANY 
* * * 
[ 2761] 
GAS SUPPLY AND RATES — While your company has access to a supply 
_ of gas far in excess of the amount needed to meet the requirements of 
: its customers, the terms under which this gas must be purchased from 
its supplier prevents your company from meeting the needs ofits indus- 
trial customers during the winter months. Consistent with the general 
practice of the industry, we pay our pipeline supplier a "demand charge" 
as well as a charge for each 1,000 cubic feet of gas actually taken from 
its pipeline. This "demand charge" must be paid each month i 


[ 2762] 


regardless of whether the maximum amount of gas is being delivered 
on a cold blustery day or only a fraction of the pipeline capacity is needed 
ona hot summer day. This fixed charge for the right to demand a speci- 


fied maximum amount of gas on the coldest winter day is a substantial 
part of our total payment to the pipeline company and vitally affects the 
price we must obtain from our customers if we are to operate on a sound 
financial basis. 
Recent Court decisions have cleared the way for our pipeline 
supplier to raise its charges. Such increases will become effective in 
April and May of 1959. Your company is committed to contracts with 
industrial customers under which no provision has been made|to pass on 
these increased costs, and unfortunately the major portion of our in- 
creased volume of sales during 1958 represents the expanded luse of 
gas under these contracts. Your company will be unable to properly 
serve all of its industrial customers and will continue to operate at a 
deficit unless these contracts can be re-negotiated. Furthermore, an 
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142 EXHIBIT 45 (Cont'd.) 
analysis of the cost of service provided the Martinsburg Gas Company 
indicates that a substantial increase in the rates charged Martinsburg 
must be obtained if our sales of gas under this contract are to be handled 


at a profit to us. 


PERSONNEL — The operations of your company continues under the 
capable direction of your Vice President and General Manager, Mr. 

Clyde Alstadt, who retired as Advisory Gas Engineer of the Columbia 

Gas System Service Corp. in July 1957. Mr. Alstadt came out of retire- 
ment to temporarily assist your company in its management problems 

in October 1957, and/he now desires to be relieved as soon as practicable. 
Your new Board of Directors is making every effort to find a suitable 
guecessor. The limited financial resources of the Company, however, 
make the building of /a new aggressive and thoroughly experienced operat- 
ing team very difficult. 


THE OUTLOOK — Some important new customers have been obtained 


during the past year, certain industrial customers have expanded their 
facilities for the use of gas, and inquiries for important additional serv- 
ice have been received. However, the future of your company is depend- 
ent on three major factors: (a) The ability of your company to re-nego- 
tiate existing contracts at higher rates; (b) Solution of the operating 
management problem; and (c) Additional financing. Your new management 
is making every effort to find a solution to these problems. 


Yours very truly, 


/s/ Bernard J. Nies 
President 


January 15, 1959 
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BLUE RIDGE GAS COMPANY 


ee Ee ee ee 


INDUSTRIAL SURVEY 


Proposed Customer Triangle E By Products Company 
Address Linville, Virginia 
(a) Present Fuel 
#6 ~~ ~oil -- oil -- propane -- coal 
150,000 Btu/Gal. Xxxxx Btu/Gal. _XXxXxxBtu/Gal. _XXKxx Btu/LB 
(b) Avg. Cost of Present Fuel 
.0975 ¢/Gal. -- ¢per Gal. xxx ¢perGal. $  -+- per ton 
(c) Combustion Efficiency of Present Fuel 
1% % Xxx _% Xxx % xxx % 
(d) Natural Gas Combustion Efficiency — 85% 
(e) Natural Gas Equivalent Costs: 


15  ¢/Mef -- ¢/Mcf $ Xxx Mef xxx ¢/Mcf 


(f) Customer has been advised of proposed Gas Rate Schedules for 
firm and interruptible service and has indicated intent to purchase 
the following annual volumes of natural gas: 


79,200 Mcf interruptible Mcf Firm 


(g) Customer is willing to purchase natural gas for a 3 year 
period initially and from year to year thereafter. 


The foregoing data is representative of the fuel unit cost|in our 
plant and is a reasonable estimate of our natural gas requirements. 


Triangle E By Products Company. 


(signed) (illegible) 
President and General 
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EXHIBIT 54 (Cont'd.) 


BLUE RIDGE GAS COMPANY 
INDUSTRIAL SURVEY 


Proposed Customer _ ROCKINGHAM POULTRY MARKETING COOPERATIVE, INC. 


Address BROADWAY, VIRGINIA 


(a) Present Fuel 
#6 Coil __#2 _ oil LP propane Bit. coal 
150,000 Btu/Gal. 140,000 Btu/Gal. 91,800 Btu/Gal. 13,500 _Btu/LB 
(b) Avg. Cost of Present Fuel 
10.11 ¢/Gal. 12.19 _¢ per Gal. 22¢ per Gal. $_ 11.40 per ton 
(c) Combustion Efficiency of Present Fuel 
15 % _ RTA 85 % 
(d) Natural Gas Combustion Efficiency - 85% 
(e) Natural Gas Equivalent Costs: 
15 ¢/Mcf __1.00 ¢/Mcf $ 2.44 Mcf 57  _¢/Mcf 
(f) Customer has been advised of proposed Gas Rate Schedules for 


firm and interruptible service and has indicated intent to purchase 
the following annual volumes of natural gas: 


67,800 Mcf_ interruptible _10,180 Mcef Firm 


(g) Customer is willing to purchase natural gas for a 3 year 
period initially and from year to year thereafter. 


The foregoing data is representative of the fuel unit cost in our 
plant and is a reasonable estimate of our natural gas requirements. 


ROCKINGHAM POULTRY ETING 


/s/ V. Pringle 
V. Pringle - Gen. Mgr. & Treas. 
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EXHIBIT 54 (Cont'd.) 


BLUE RIDGE GAS COMPANY 
INDUSTRIAL SURVEY 
Proposed Customer___ SHEN-VALLEY MEAT PACKERS, INCORPORATED 
Address Timberville, Virginia 
(a) Present Fuel 
#6 _ oil --__ oil LP propane --| coal 
150,000btu/Gal. XXXXX Btu/Gal. 91,800 Btu/Gal.  _XXXXX Btu/LB 


(b) Avg. Cost of Present Fuel 
10 _¢/Gal. -- _¢ per Gal. 22 ¢per Gal. $_-- per ton 


(c) Combustion Efficiency of Present Fuel 


S15 (GEKKO 


(d) Natural Gas Combustion Efficiency - 85% 


(e) Natural Gas Equivalent Costs: 
75 ¢/Mcf xxx ¢/Mcf $ 2.44 Mef XXX ¢/Mecf 


(f) Customer has been advised of proposed Gas Rate Schedules for 
firm and interruptible service and has indicated intent to purchase 
the following annual volumes of natural gas: 


52,500 Mcf interruptible 1,900 Mcef Firm 
(g) Customer is willing to purchase natural gas for a 3 year 


period initially and from year to year thereafter. 


The foregoing data is representative of the fuel unit cost in our 
plant and is a reasonable estimate of our natural gas requirements. 


SHEN-VALLEY MEAT PACKERS, INC. 
A. J. Jessee 
General Manager 


/s/ A. J. Jessee 


a a a 
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EXHIBIT 54 (Cont'd.) 


BLUE RIDGE GAS COMPANY 
INDUSTRIAL SURVEY 


Proposed Customer ___ National Fruit Product Company, Inc. 
Address 550 Fairmont Avenue, Winchester, Virginia 
(a) Present Fuel 


#6 oil --__ oil -- propane -- coal 
150,000 Btu/Gal. XXXXXBtu/Gal. XXXxx Btu/Gal. xxxxx Btu/Lb 


(b) Avg. Cost of Present Fuel 
.094 ¢/Gal. --- _¢ per Gal. Xxx ¢per Gal. $  --- perton 


(c) Combustion Efficiency of Present Fuel 
ee _ xxx % _ xxx % __ xxx % 


(4) Natural Gas Combustion Efficiency - 85% 


(e) Natural Gas Equivalent Costs: 
15 ¢/Mcf --- _¢/Mcf $ xxx  Mef xxx _—¢/Mcf 


(f) Customer has been advised of proposed Gas Rate Schedules for 
firm and interruptible service and has indicated intent to purchase 
the following annual volumes of natural gas: 


15,000 Mcf interruptible Mcf Firm 
(g) Customer is willing to purchase natural gas for a 3 year 
period initially and from year to year thereafter. 


The foregoing data is representative of the fuel unit cost in our 
plant and is a reasonable estimate of our natural gas requirements. 


National Fruit Product Company, Inc. 
R. L. Hardy, Production Manager 


/s/ R. L. Hardy 
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Ex ts 
Blue Ridge Gas Company [Excerpts] 
Gas Requirements, Gas Purchases, Cost of Gas and Revenues 
3d Year of Operation 


Number of Days IS Gas Purchased 


Gas Requirements (Mcf) 
Max. Day Req. 1,962 1,962 
Annual Requirements: 
Firm 229,600 229,600 | 229,600 229,600 229,600 
Interruptible 365,000 365,000 365,000 
Electric Commission 161,400 201,100 | 360,000 


Total 756,000 795,700 875,200 914,900 954,600 


Gas Purchases (Mcf) 
Billing Demand 2,041 2,041 2,041 2,041 


Annual Purchases: 
Firm 745,000 745,000 745,000 745,000 745,000 
Overrun - - 
IS Gas | 123,900 165,200 206,500 247,900 


Total 786,300 827,600 | 868,900 910,200 951,500 992,900 


Cost of Gas 


Billing Demand $ 72,300 $ 72,300 \$ 72,300 $ 72,300 $ 72,300 $ 72,300 
Firm 234,500 234,500 | 234,500 234,500 234,500 234,500 
Overrun - - - - - - 

IS Gas 15,100 30,100 |__ 45,200 60,300 75,400 90,500 


Total $321,900 $336,900 |$352,000 $367,100 $382,200 $397,300 
Average Cost per Mcf 40.9¢ 40.7¢ | 40.5¢ 40.3¢ 40.2¢ 40.0¢ 


Revenues 


Firm $299,900 $299,900 | $299,900 $299,900 $299,900 $299,900 
Interruptible 204,400 204,400 | 204,400 204,400 204,400 204,400 
Electric Commission 83,100 _103,600 | 124,100 (144,500 (165,000 _185,400 


Total $587,400 $607,900 | $628,400 $648,800 $669,300 $689,700 
Gross Receipts Tax $ 18,200 $ 18,900 |$ 19,600 $ 20,300 $ 21,100 $ 21,800 
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ahs Blue Ridge Gas Company 
Pro Forma Operating Statement, Interest Coverages, and Income Tax 
Calculations 


eee eee 


3d Year of Operation 


2 Number of Days IS Gas Purchased 


Pro Forma Operating Statement 160 __120__ __180 5 AO rar __300_ __ 360 


Gas Sales Revenue $ 587,400 $ 607,900 $ 628,400 $ 648,800 $ 669,300 $ 689,700 


Operating Expense: 
Gas Purchase Cost 321,900 336,900 352,000 367,100 $82,200 397,300 


Operation & Maint. - Pipeline *- 7,300 ° ~~ 7,300 7,300 7,300 7,300-~° >. 7,300 ~~ - 


- Distrib. 26,000 26,000 26,000 26,000 26,000 26,000 
Billing & Accounting 9,000 9,000 9,000 9,000 9,000 9,000 
Sales Promotion 16,500 16,500 16,500 16,500 16,500 16,500 
Administrative & General 31,400 31,400 31,400 31,400 31,400 31,400 
Amort. of Conv. Exp. 1,000 1,000 1,000 1,000 1,000 1,000 
Depreciation 44,100 44,100 44,100 44,100 44,100 44,100 
Gross Receipts Tax 18,200 18,900 19,600 20,300 21,100 21,800 


Total $ 475,400 $ 491,100 $ 506,900 $ 522,700 $ 538,600 $ 554,400 
Net Operating Revenue $ 112,000 $ 116,800 $ 121,500 $ 126,100 $ 130,700 $ 135,300 
Other Income 5,000 5,000 5,000 5,000 5,000 5,000 
Gross Income before F.I.T. $ 117,000 $ 121,800 $ 126,500 $ 131,100: $ 135,700 $ 140,300 
Federal Income Taxes 3,400 9,000 17,600 26,300 31,200 33,600 
Gross Income after F.I.T. 113,600 112,800 108,900 104,800 104,500 106,700 
Depreciated Plant 1,319,600 1,319,600 1,319,600 1,319,600 1,319,600 1,319,600 
Rate of Return 8.6% 8.5% 8.3% 7.9% 7.9% 8.1% 


Interest Coverages 


Before Depreciation: 
First Mortgage Bonds 2.98 : : 3. 3.24 3.33 
Total Interest 2.54 . : 2.76 2.84 


After Depreciation: 
First Mortgage Bonds 2.17 2 - 2.43 2.51 
Total Interest 1.85 1.92 - 2.07 2.14 


Income Tax Calculations 


Gross Income before F.I.T. $ 117,000 $ 121,800 $ 131,100 $ 135,700 $ 140,300 
Income Deductions: 
Interest - First Mortgage Bonds 54,000 54,000 54,000 54,000 54,000 
- Debentures 9,400 9,400 9,400 9,400 9,400 
Other 1,800 1,800 1,800 1,800 1,800 
Tax Loss Carry-over 40,400 28,800 4,800 - - 
Total $ 105,600 $ 94,000 $ 82,000 $__70,000 $ 65,200 $65,200 
Taxable Income x 2'7,800 44,500 61,100 70,500 75,100 
Income Tax 3,400 9,000 17,600 26,300 31,200 33,600 
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ATLANTIC SEABOARD CORPORATION 


EXHIBIT G 

To the Application of 
Atlantic Seaboard Corp. 
G-12196. 


Mcf Sales Volumes for Twelve Months Ended October 31, 1956 


Mcf at 14.73 Lbs. 


Line Billing Demands 
No. , Month Re r Excess Total 


1 (2) 3 
1 Jurisdictional Sales 
Interstate Sales for Resale 
Amere Gas Utilities Company (a) 
November 1955 
December 
January 1956 


September 
October 
Total 


| Cumberland and Allegheny Ges Co. (b) 
10 


‘ 
no 
Ne) 
SM 


56,324 
164,785 


September 
October 
Total 


Note: The Adjustements shown in Colum (5) are to Adjust for Items Applicable 
to Other Months in the Test Period or Prior Periods. 


(a) Billed Under Provisions of Rate Schedule No. X-10. 
(») Billed Under Provisions of Rate Schedule CDS-2 


| Volumes 


mn) Adjustments 
4 5 


Mcf Peak 
Day in Month 


Adjusted t 14.73 Lbs. Points of Deliver 
eo 


Various Points in 
West Virginia 
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Statement G 
Sheet 2 


ATLANTIC SEABOARD CORPORATION 


wating Revenues for Tvelve Months Ended October 31, 1956 


150 
3 ivalen’ ec Etu Eouivalent 
=o ee = = 


Jurisdictional Sales 
Interstate Sales For Resale 
Anere Gas Utilities Coo 
Tiovember, 1955 
December 
January, 1956 
February 


130,038 147,463 
191,028 218,918 
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ATLANTIC SEABOARD CORPORATION 
Mcf Sales Volumes for Twelve Months Ended October 31, 1956 


Mcf at 1h. 
Billing Demnds 
Month ' Re r Excess Total 
1 (2) (3) 


EBB. 


Jurisdictional Sales 
Interstate Sales 
Zebulon Gas Association,Inc. (2) 
September, 1956* 
October 
Total 


Baltimore Gas and Electric C (a) 


November, 1955 
December 


107,942 2,855,174 
124,582 3,725,382 
January, 1956 123,862 3,801,770 
February 120,369 3,264,653 
March 120,000 3,342,517 
April 120,000 2,517,848 
May 120,000 1,878,005 
June 120,000 1,476,884 
July 120,000 = 1,327,570 
August 120,000 1,439,632 
September 120,000 1,632,600 
October 
Total 


* The First Delivery to this customer was in September, 1956. 


Note: 
in the Test Period or prior Periods. 


(a) Billed Under Provisions of Rate Schedule CDS-2 
(b) Billed Under Provisions of Rate Schedule CDS-1 


Volumes 


a?) Sooke eae C3) ne Adivese 


(8,695) 
87695 


(398) 
30% 


(414) 


2,855,174 

3,716,687 
3 hao? 465 
3,264,653 


- 1207000 _27130.28 h ‘ 
mies c00 11,755 1,436,755 ss hes aes (#10) shots 


The adjustments shown in Colum (5) are to adjust for items applicable to other months 


Mcf Peak 
Day in Month 


at tb Gi Ue, 
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Statement G 
Sheet 3 


Points of Delivery 


Near Pikesville, Pike 
County, Kentucky 


Granite, Md., Beaver 
Dam, Md., Manor Road, Md., 
Dublin, Md., and Owings 
Mills, Md. 


i 
2 
3 
4 
5 
6 
xf 
8 
9 
10 
ll 
12 
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ATLANTIC SEABOARD CORPORATIO] 
Ges Operating Revenues for Tvelve Months Ended October 31, 1956 


Revere at Present Rates (Effective 11-1-56) 
Adjusted to 


a sreamed eae! tis nya = 
Chari 
eee ge eer enter ae 


Jurisdictional Sales 
interstate es 


Zeoulon Gas Association, Inc. 
Sepvenoer, 1950 


Baltimore Gas and Electric C 
novencer, LOS 
Decemser 
Jenvary, 1955 
February 
March 
April 
May 
June 
July 
August 
September 
Octover 
Total 


~ 


88888888 
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ATLANTIC SEABOARD CORPORATION | Sheet 5 


Mcf Sales Volumes for Twelve Months Ended October 31, 1956 


MF at 14.73 Lbs. Mef Peak 
Billing Demands Volumes Day in Month 
Month Regular Excess Total Per Books ustments Adjusted at 14.73 Lbs. Points of Delivery 
wee, Saas eee eae SG =a aaa 


(I) (2) (3) 


5 


=) 


Jurisdictional Sales 
Interstate Sales for Resale \- 
City of Charlottesville, Va.(a) | Near Charlottesville, 
November, 1955 | Virginia 


* 
se] 
8 
=] 
Ww 


- 


FFF 
tM 
BRB 


v 


OW ON WMI Fw 


October 
Total 


Commonwealth Natural Gas Corp.(a) 

“November, 1995 2,070,695 
2,654,263 
2,623,273 
2 239 ,005 
2,406,254 


2,070,695 
2,654,263 
2,623,273 
2,239,005 
2,406,254 
1,958,140 
1,591,669 
1,226,326 
1,184,922 
1,164,783 
1,281,202: 


rR 
~~ 
w 
Sets Utd 


Note: The Adjustments shown in Colum (5) are to Adjust for Items Applicable to Other Months in the Test Period 
(a) Billed Under Provisions of Rate Schedule CDS-1 


ATLANTIC SEABOARD CORPORATION 


eee 


Gas Revennes For Twelve Months Ended October 1 


ls 
° 
. 


1 
2 
3 
4 
3 
6 
7 
8 
9 
10 
n 
12 
13 
wa 
15 
16 
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Statement G 
ATLANTIC SEABOARD CORPORATION Sheet 7 


Mcf Seles Volumes for Twelve Months Ended October 31, 1956 


Mc? at 14.73 Lbs. Mc? Peak 
——-Billing Demnds___ Volumes Day in Month 


iegiar Eyat Total, Fer Becks Adinstnente Adtusted at ue Lbs. Points of Delivery 


Near Lynchburg, 
Virginia 


1 Jurisdictional Sales 
Interstate Sales for Resale 


g 
~ 

yw 
o 
wi 


~~ 


FFEW 
eeeox 
E83 


) 


bE So mr aueFun 


3 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 


ee ee ee ee 


geeREREEEEE 
SEEBERERE 


- 


Maryland and Pennsyl- 


rw 
aed 
vie 
8s 
B 


rrr Ee 
ww Mh P 
Socata tae 
Bysys 


bi. 
Pepe) 
Bs 


Note: The adjustments shown in Colum (5) are to adjust for Items Applicable to other months in the Test Period 


(a) Billed Under Provisions of Rate Schedule CDS=-1. 


ise 


1 
2 
3 
4 
3 
6 
T 
8 
9 
10 
La 
12 


Month 


Jurisdictional Sales 
Interstate Sales For Resale 
Gas 


<9 


December 
January, 1956 
February 
March 


& Heat 
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ATLANTIC SEABOARD CORPORATION 


Gas Operating Revenues For Twelve Months Ended October, 
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ATLANTIC SEABOARD: CORPORATION 
Mcf Sales Volumes for Twelve Months Ended October 31, 1956 


Mef at 14 
Billing Demands Volumes 


2 Pay 6 tid FTP ee 

| 
Excess Total Per Books tments Adjusted at 14.73 Lbs. Points of Delive 
ane =p Aes (an ee Sodas, gy betinery 


Gala, Virginia 


Jurisdictional Sales 
Interstate Sales 


8 

8, 
8, 
8, 
8, 
8, 
8, 
8, 
8, 
8 
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ATLANTIC SEABOARD CORPORATION 


eee 


Revemes for Twelve Months Ended October, 


Revenue at Present Rates (Effective 11-1-56 


1 

2 

3 

4 

3 

6 

T 

8 

9 
10 
nu 
12 
23 
us 
15 
16 
17 
18 
19 
20 
a 
22 
23 
2k 
25 
26 
27 
238 
2 
30 


159 
[ 2893] 


ATLANTIC SEABOARD CORPORATION 
Mcf Sales Volumes For Twelve Months Ended October 31, 1956 


Mcf_at 14.73 Ibs. Mcf Peak 
Billing Demands ; Volumes Day in Month 


Month Regular Excess Total Per ks Justments sted at_14.73 Ibs.| Points of Delive 
aa “o eG ee ae ee See ee 


Jurisdictional Sales 
Interstate Sales 
~ Virginia Gas Distribution Soxporation (a) Various Points in 
November, 1955 : 34,559 Virginia 

357 "He 
355746 | 
35,7h6 
35,746 
35,746 
35,746 
35,7%6 
35,746 
35,746 
35,746 

46 


Pe 


COON DAV FWD PH 


Washington Gas Light Co. (a) Near Rockville, Md., 
November, 1955 193,513 193,513 : 191,568 and Near Dranesville Md. 


218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 
218,163 218,163 


31, Total Jurisdictional Sales 6,407,783 12,745 6 28 112 


Note: ‘The Adjustments Shown in Column (5) are to Adjust For Items Applicable to Other Months 
in the Test Period or Prior Periods. 


(a) Billed Under Provisions of Rate Schedule CDS-1 
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XTLARTIC SEABOARD CORPORATION 


Gas Operating Reveimes for Tvelve Mouths Enied October 31, 1956 


Reveme at Present Rates (Effective 21-1-56) 
———— SSS ee ee AO OOO 


ie 
ls 
‘ 


1 
2 
3 
4 
M3 
6 
46 
8 
9 
10 
n 
12 
13 
1 


121, 
160,753 


Pre mA CE 
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ATLANTIC SEABOARD CORPORATION 


Summary of Other Gas Department Revenue 
For Twelve Months Ended October 31, 1956 


Facility Charge 


Lynchburg Gas 
Virginia Gas Distribution Corporation 
Total Facility Charge 
Rents From Gas Property 
House Rents 
Telephone Pole Line Rentals 
Total Rents from Gas Property 


Miscellaneous Revenue 
Gasoline Sales to United Fuel Gas Company 
Other Miscellaneous 
Total Miscellaneous Revenue 


Total Other Gas Department Revenue 


(a) ‘These adjustments are to eliminate amounts charged on the 
books during twelve months ended October 31, 1956 but which 
are applicable to other periods. 


Total 
Adjustments or ey iam 
3 ; 


(2,122)(a) 91,426 
2,248 (a) 8,728 
12 100,15 


2,876 
16 
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UNITED STATES OF AMERICA 


Before the 
FEDERAL POWER COMMISSION 


In the Matter of ) 
) Docket No. G- 14422 
BLUE RIDGE GAS COMPANY ) 


MOTION OF WAIVER OF OBJECTION 
AND REQUEST TO RECONSIDER 


Comes now applicant herein and, with reference to Pages 1028 et 


seq. of the transcript of the hearings in this cause, moves the Presiding 


Examiner for leave to waive its objection against the issuance of a sub- 
poena duces tecum in this cause to Alan E. Lockwood, whose business 
address is Ebasco Services, Inc., 2 Rector Street, New York 6, New 
York and whose residence address is 5 Aiken Avenue, Norwalk, /Connec- 
ticut. 

Applicant respectfully requests the Presiding Examiner to recon- 
sider, in the interest of time, the motion of counsel for intervenor to 
issue a subpoena duces tecum summoning Alan E. Lockwood to appear 
at the next session of the hearings herein, commending June 22) 1959 at 
10:00 a.m., and to bring with him the study and feasibility report more 
specifically described on Page 1028 of the transcript of the hearings in 
this cause. 

Respectfully submitted, 


/s/ Donald E. Van Koughnet 
Donald E. Van Koughnet 
Counsel for Applicant 
Blue Ridge Gas Company 


[3367] 
APPLICATION FOR SUBPOENA 
Comes now Virginia Petroleum Jobbers Association, Intervenor 
herein, and pursuant to Section 14(c) of the Natural Gas Act and Sec- 
tion 1.23 of the Commission's Rules of Practice and Procedure, re- 
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quests the Commission to issue a subpoena duces tecum on Alan E. 
Lockwood directing him to appear with the documents described below 
at the offices of the Federal Power Commission at 441 G Street, N.W., 
Washington, D. C. on June 22, 1959, or on such later date to which hear- 
ings in the above styled matter may be continued. Mr. Lockwood's 
home address is 5 Aiken Avenue, Norwalk, Connecticut. His business 
address is c/o Ebasco Services Incorporated, 2 Rector Street, New 
York, New York. Intervenor supports this application as follows: 

1. Pursuant to Section 1.22 (c) of the Commission's Rules of 
Practice and Procedure Intervenor tenders to the Commission herewith 
a check in the amount of $80.00, which is sufficient to cover a witness 
fee of $4.00 per day for two days, expenses of $8.00 per day for two 
days, and mileage of eight cents per mile for the round trip from Nor- 
walk, Connecticut to Washington, D. C. The foregoing fees and mileage 
are those prescribed by Section 14(c) of the Natural Gas Act and 


[3368] 
Section 1.22 (c) of the Commission's Rules of Practice and Procedure, 
i.e., those paid for like services in the District Courts of the United 
States pursuant to Section 1821 of the Judicial Code of the United States, 
28 US.C.A. 1821. 

2. In April of 1956, Ebasco Services Incorporated transmitted to 
Consumers Utility Company of Harrisonburg, Virginia, the then corpo- 
rate name of Blue Ridge Gas Company, a report on the feasibility of a 
project to supply natural gas to Harrisonburg for distribution to 
domestic, commercial and industrial customers and to the electric 
generating plant of the City of Harrisonburg near Montevideo, Rocking- 
ham County, Virginia. The preparation of said report was commis- 
sioned by the applicant for an allocation of gas under Section (a) of 
the Natural Gas Act in these proceedings and was prepared by Alan E. 
Lockwood after a personal survey by him of Harrisonburg and Rock- 
ingham County. 
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3. The Ebasco Report, like the Report of Ford, Bacon & Davis 
(Exhibit 18 in the Record in these proceedings), contains a description 
of the project, and data respecting the population, fuel use and general 
economics of the area proposed to be served by Blue Ridge. Like the 
latter Report the former estimates a project cost of slightly more than 
$1,000,000 in the first year, although it assumes a pipeline connecting 
with that of Atlantic Seaboard somewhat shorter in length than that Blue 
Ridge now proposes. Like the latter Report the former estimates num- 
bers of customers by classes, quantities of gas to be sold to each 


[3369] 
class, revenues from estimated sales, annual and maximum day require- 
ments and cost of gas purchased. On the basis of the facts and estimates 
contained in the Ebasco Report, which differ sharply from those con- 
tained in the Ford, Bacon & Davis Report, Mr. Lockwood was of the 
opinion that the economic feasibility of a project to bring natural gas to 
Harrisonburg was highly doubtful. Witness Ross of Ford, Bacon & Davis, 
who sponsored Exhibit 18, admitted on cross-examination that |Ebasco 
Services is a reputable organization whose business, like that of Ford, 
Bacon & Davis, is the study of the feasibility of natural gas alta 


the preparation of reports thereon, and the giving of expert opinion 
testimony therefrom. (Tr. p. 1012, 1013). 
4. The Report of Ford, Bacon & Davis (Exhibit 18), prepared 
almost altogether in October of 1957, and testified to by Witness Ross, 
is the entire basis for the claim of Blue Ridge that its proposed project 
is economically feasible. The alleged facts, estimates, opinions and 
judgments of Witness Ross embodied therein and amplified in his testi- 
mony therefrom are the heart of Blue Ridge's case. In these circum- 
stances the relevance and materiality of the Ebasco Report on the cen- 
tral issue of economic feasibility is beyond question. Blue Ridge itself 
tacitly conceded this by withdrawing its objections to Intervenor's oral 
application for subpoena made to the Presiding Examiner at the close 
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of the hearing on May 29, 1959. See its ''Motion of Waiver of Objection 
and Request to Reconsider" filed with the Presiding Examiner on June 9, 
1959. 


[3370] 

5. It is axiomatic that the best way, indeed more often than not 
the only way, to test the soundness of expert opinion is to compare it 
with other expert opinion. It follows that where as here there are avail- 
able two expert opinions differing as to the feasibility of the same basic 
project, both rendered at the instance of the applicant in these proceed- 


ings, it would be an extreme abuse of discretion for this Commission to 
refuse to invoke its authority under Section 14(c) of the Natural Gas Act 
to require by subpoena duces tecum that the one the applicant chose not 


to introduce in evidence be so introduced. 

WHEREFORE, Intervenor prays the Commission to issue a sub- 
poena duces tecum directing Alan E. Lockwood to appear at the offices 
of the Federal Power Commission at 441 G Street, N.W., Washington, 
D. C. on June 22, 1959 or on such later date to which hearings may be 
continued, and to bring with him a certain report on the feasibility of 
a project to supply natural gas to Harrisonburg, Virginia, transmitted 
to Consumers Utility Company at Harrisonburg, Virginia, in April of 
1956, together with all correspondence, notes, work-papers and all 
other written documents or materials of whatsoever nature and by 
whomsoever prepared which in any way underlie said Report or which 
in any way relate to the bringing of a supply of natural gas to the City 
of Harrisonburg, Virginia, or to places in the County of Rockingham, 
Virginia. 

Respectfully submitted, 


/s/ BRYCE REA, JR. 


e Bryce Rea, Jr. 

Of Counsel: | 1329 E Street, N.W. Washington 4, D.C. 
Watkins & Rea Counsel for Intervenor 
Munsey Building 

Washington 4, D.C. 
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PRESIDING EXAMINER'S DENIAL OF MOTION 
OF APPLICANT TO RECONSIDER RULING; 
AND NOTICE OF POSTPONEMENT OF 
RECONVENING OF HEARING 


At the session of the hearing in this matter on May 29, 1959, inter- 
venor, Virginia Petroleum Jobbers Association, made application) to the 
Examiner for the issuance of a subpoena duces tecum for the attendance 
at the hearing, at a subsequent date, of one Alan E. Lockwood, of Norwalk, 
Connecticut, an engineer in the employ of Ebasco Services, Inc. Appli- 
cant, Blue Ridge Gas Company, opposed the issuance of the subpoena 
duces tecum. The Examiner denied the intervenor's application for the 
issuance of the subpoena. 

Thereafter, on June 9, 1959, while the hearing was in recess, ap- 
plicant filed with the Examirer a "Motion of Waiver of Objection and 
Request to Reconsider," whereby the applicant requests the Examiner to 
reconsider the motion of the intervenor to issue the subpoena duces 
tecum, and waives its objection to the issuance of such subpoena, 

Contrary to the showing made at the hearing, it now appears that 
the evidence which the intervenor proposes to adduce by the said Alan E. 
Lockwood may be relevant and material. However, the testimony which 
the intervenor proposes to adduce by said witness will be expert testi- 


mony, calling for expressions of opinion and conclusions on the part of 


said witness as an engineer, based upon an engineering investigation 
heretofore made by him of the properties of Blue Ridge Gas Company 

and the area which said applicant serves and proposes to serve as a 
distributor of natural gas. The Examiner is of the view that a subpoena 
should not issue for the attendance of the said Lockwood at the hearing, 
when he would thereby be compelled to testify as an expert witness at 

a lay witness’ fee of $4.00 per day. Instead, the intervenor should 
arrange for compensation to be paid to him as an expert witness, and 

for his voluntary attendance at the hearing. The Examiner therefore 
denies the motion of applicant Blue Ridge to reconsider the ruling denying 
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the request of the intervenor for the issuance of the subpoena. 

On June 16, 1959, Bryce Rea, Jr., Esq., attorney for intervenor, 
Virginia Petroleum Jobbers Association, served upon the other partici- 
pants and filed with the Examiner a request that the hearing in this 
matter, now scheduled to reconvene on June 22, 1959, be continued to 
June 29, 1959. 


[3374] 
The request recites, inter alia, that the senior partner of the said Bryce 
Rea, Jr., has suffered a heart attack and has been and is confined toa 
hospital and to his home; and as a result an undue and unexpected burden 
of legal work has fallen upon the said Bryce Rea, Jr., necessitating the 
postponement of the instant case for the period requested. The request 
for a postponement is!opposed by the applicant and the Staff. 

Good cause appearing therefor, the Examiner grants the request 
of the intervenor for the postponement; and prescribes that the public 
hearing in these proceedings shall reconvene on June 29, 1959 (instead 
of June 22, 1959), at 10:00 a.m., in a Hearing Room or the Federal Power 
Commission, 441 G Street, N.W., Washington, D. C. 

Dated at Washington, D. C. this 19th day of June, 1959. 

/s/ Howell Purdue 


Howell Purdue 
Presiding Examiner 
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MEMORANDUM BY APPLICANT 
IN OPPOSITION TO THE APPLICATION 
BY INTERVENOR FOR SUBPOENA 


I 
Statement of Fact 
On May 29, 1959 applicant Blue Ridge Gas Company concluded its 
ecase-in-chief before the Presiding Examiner in the above entitled 
matter. On that date intervenor Virginia Petroleum Jobbers Association 
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moved the Presiding Examiner for the issuance of a subpoena duces 
tecum to Mr. Alan E. Lockwood, Ebasco Services Incorporated, 2 Rec- 
tor Street, New York 6, New York (Record, p-1028). 

The Presiding Examiner denied intervenor's motion for a sub- 
poena duces tecum to Mr. Lockwood (Record, pp. 1038-39); and inter- 
venor stated that it expected to appeal the ruling of the Presiding Exami- 


ner on said motion (Record, p.1044). 
On June 9, 1959 applicant filed a motion of waiver of objection to 


intervenor's motion for a subpoena duces 
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tecum to Mr. Lockwood, and requested the Presiding Examiner to re- 
consider his ruling in respect of intervenor's motion for said subpoena. 

On June 16, 1959 intervenor filed what is entitled an "Application 

for Subpoena," which is in the nature of an appeal to the Commission 
from the ruling of the Presiding Examiner denying intervenor's motion 
for a subpoena duces tecum to Mr. Lockwood. In its "Application for 
Subpoena," intervenor states, Paragraph 4, page 3, thereof that “the 
relevance and materiality" of certain evidence assumed to be|adducible 
from Mr. Lockwood is "tacitly conceded" by applicant. 

On June 19, 1959 the Presiding Examiner denied applicant's 

motion to reconsider his denial of intervenor's motion for a subpoena 
duces tecum to Mr. Lockwood. 
a 
Position of Applicant 

The applicant is filing this Memorandum for the following pur- 

poses: 

(1) To apprise the Commission of a misstatement by 
intervenor in its "Application for Subpoena"; 

(2) To apprise the Commission that applicant acqui- 
esces in the ruling of the Presiding Examiner deny- 
ing applicant's motion to reconsider his denial of 
intervenor's motion for a subpoena 
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duces tecum to Mr. Lockwood, Ebasco Services 
Incorporated; and 
To oppose intervenor's "Application for Sub- 
poena." 

puat 

Argument 

Applicant filed its motion to reconsider the denial of intervenor's 
motion for a subpoena duces tecum to Mr. Lockwood solely for the pur- 
pose of expediting the hearing in this matter. Applicant stated in its 
motion that it was filed "in the interest of time.” 

Nevertheless, intervenor states in its "Application for Subpoena" 
that applicant's motion to reconsider the denial of a subpoena duces 
tecum to Mr. Lockwood tacitly concedes the relevance and materiality 
of certain evidence assumed by intervenor to be adducible from Mr. 
Lockwood. This statement by intervenor is a conclusion unsupported 
by the facts, and is misleading. 

Applicant submits that the basis of the ruling of the Presiding 
Examiner denying applicant's motion to reconsider the denial of inter- 
venor's motion for a subpoena duces tecum to Mr. Lockwood is sound 
and within the proper discretion of the Presiding Examiner. 

Applicant filed its motion to reconsider the denial of intervenor's 
motion for a subpoena’ duces tecum to Mr. Lockwood because it 
anticipated that intervenor might be dilatory in appealing the ruling of 
the Presiding Examiner in 


[3378] 
respect of said motion. It has developed that applicant's concern was 


well founded. Intervenor announced to the Presiding Examiner on 
May 29, 1959 that it expected to appeal the denial of its motion for a 
subpoena duces tecum to Mr. Lockwood. Intervenor did not file its 
appeal to the Commission in respect of said denial of its motion until 
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June 16, 1959, 18 days subsequent to its notice of intention to appeal. 
IV 
Conclusion 
WHEREFORE, applicant respectfully submits that intervenor's 
"Application for Subpoena" to Mr. Alan E. Lockwood, Ebasco Services 
Incorporated, should be denied upon the following grounds: 
(1) The grounds set forth by the Presiding Examiner in 
his denial of applicant's motion to reconsider the 
denial of intervenor's motion for a subpoena duces 
tecum to Mr. Lockwood; and 
The dilatory tactics of intervenor in failing promptly 
to take an appeal from the ruling of the Presiding 
Examiner denying intervenor's motion for a subpoena 
duces tecum to Mr. Lockwood. 
Respectfully submitted, 


/s/ Donald E. Van Koughnet 
Donald E. Van Koughnet 


Counsel for Applicant 
Blue Ridge Gas Company 
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VERIFICATION 
UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 
Before me, a notary public in and for the District of Columbia, 

appeared this 23rd day of June, 1959, Donald E. Van Koughnet, who, 
being personally known to me, subscribed the foregoing Memorandum 
by Applicant in Opposition to the Application by Intervenor for Subpoena 
in my presence and took oath that all of the facts and matter set forth 
in said Memorandum are true and correct to the best of his knowledge 
information and belief. 


/s/ Helen Faust 
My Commission expires 5/14/61 


[Certificate of Service] 
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ORDER DENYING APPLICATION FOR SUBPOENA 
(Issued June 25, 1959) 

Virginia Petroleum Jobbers Association (Petroleum Jobbers), 
Intervener herein, filed on June 16, 1959 an application for a subpoena 
duces tecum on Alan'E. Lockwood directing him to appear with certain 
described documents at the hearing in the above-styled matter, which 
is now scheduled to reconvene on June 29, 1959. 

The application alleges that the evidence which Petroleum Jobbers 
propose to adduce by the said Alan E. Lockwood is relevant and material 
to the issues in this proceeding. However, without passing upon the 
relevance and materiality of the evidence, proposed to be adduced by 
the witness Lockwood, we will deny the application for subpoena for the 
reasons hereinafter stated. 

It appears from the application that the testimony which Petroleum 
Jobbers propose to adduce by the witness Lockwood will be expert testi- 
mony, calling for expressions of opinion and conclusion on the part of 
said witness as an engineer, based upon an engineering investigation 
heretofore made by him and in his capacity as an engineer. We are of 
the opinion that a subpoena should not issue for the attendance of the 
said Lockwood at the hearing to reconvene in this proceeding, in view 
of the fact that he would thereby be compelled to attend and testify as 
an expert witness at a lay witness' compensation. If in the judgment 
of Petroleum Jobbers the testimony to be adduced by the witness Lock- 
wood is relevant and material in the protection of their interest in this 
proceeding, they should arrange for compensation to be paid to him as 
an expert witness, and for his voluntary attendance at the hearing. 

By memorandum filed June 23, Blue Ridge Gas Company opposes 
issuance of the subpoena requested by Petroleum Jobbers. 


[3381] 
The Commission finds: 
In view of the above and upon the basis of the facts and information 
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contained in the application herein, it is necessary and appropriate that 
said application be denied. 
The Commission orders: 
The application for subpoena filed by Petroleum Jobbers on 
June 16, 1959 in this proceeding is denied. 
By the Commission. 


[SEAL] /s/ J. H. Gutride 
Joseph H. Gutride 
Secretary. 
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UPON APPLICATION FOR ORDER DIRECTING NATURAL- 
GAS COMPANY TO SELL NATURAL GAS TO COMPANY 
ENGAGED IN LOCAL DISTRIBUTION 


(Issued October 20, 1959) 
Appearances 


For the Blue Ridge Gas Company 


Donald E. Van Koughnet 
Weaver & Van Koughnet 
Washington, D.C. 


For Virginia Petroleum Jobbers Association 


Bryce Rea, Jr. 
Watkins & Rea 
Washington, D. C. 


For the Staff of the Federal Power Commission 


E. B. Blackmon 
Washington, D. C. 


PURDUE, PRESIDING EXAMINER: On August 20, 1958, the Commis- 
sion issued an order adopting the decision of the Examiner herein, 
dated August 6, 1958, which directed Atlantic Seaboard Corp. to make 
a gas supply available to applicant, Blue Ridge Gas Co. 20 F.P.C. 213. 
The Commission had theretofore denied Virginia Petroleum J obbers 
Association permission to intervene in the proceeding. Jobbers peti- 
tioned the United States Court of Appeals for review of the Commis- 
sion's order of August 20. The Court of Appeals, on March 19, 1959, 
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rendered a decision whereby it remanded the case to the Commission 
“with directions to permit Jobbers to intervene, and then to conduct a 
new hearing on the Blue Ridge application for gas service from Atlantic." 
Virginia Petroleum Jobbers Association v. Federal Power Commission, 
265 F. 2d 364, 368. 


[3386] 

Pursuant to this direction, the Commission permitted the inter- 
vention by Jobbers and set the case for a new hearing. The new hearing 
commenced before the Examiner on May 11, 1959, and continued inter- 
mittently for a period of 16 hearing days, concluding on July 17, 1959. 
Evidence both oral and documentary was introduced by applicant and 
the intervenor. Witnesses were cross-examined by said two parties 
and by the Staff of the: Commission. The participants filed briefs after 
the conclusion of the hearing; and the proceeding was submitted for 
consideration and decision. 

Jobbers is a membership corporation composed of marketers, 
distributors and retailers of petroleum and petroleum products in Vir- 
ginia. Some of its members are engaged in business in Rockingham 
County, in the Shenandoah Valley, where the natural-gas distribution 


project in question in this proceeding would be located. Jobbers opposes 


the granting of the application. 

The Staff recommends that the application be granted, with the 
reservation that the daily volumes of natural gas which Atlantic Sea- 
board shall deliver to applicant be limited to applicant's estimated 
third-year peak-day requirements. 

As noted in the Examiner's former decision herein, 

"At present, applicant operates a gas distribution system 
in Harrisonburg, Virginia. The company serves propane air 

gas to [408] residential customers. Also, there are [482] 

service lines to the residences of former customers of Blue 

Ridge, who were diverted to the use of bottled gas by a 
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previous management of the company. Applicant proposes 
to distribute natural gas in lieu of propane air gas, and to 
expand its property radically." 20 F.P.C. 213, 214. 
Applicant proposes to construct an 18-mile lateral from a point of 
connection with the pipeline system of Atlantic Seaboard Corp., near 
New Market, Virginia, to Harrisonburg; to expand the distribution sys- 
tem at Harrisonburg; and to construct distribution systems in Broadway 
and Timberville, two small towns along the route of the lateral.) Appli- 
cant's plan is to distribute natural gas in Harrisonburg and its environs, 
and in Broadway and Timberville. The company will also make sales of 
natural gas at various other points along the route of the lateral. It 
plans to make a number of industrial sales, including service to the 
Harrisonburg Municipal Generating Plan. This plant, which provides 
electric energy to Harrisonburg and areas adjacent thereto, is located 
about 12 miles southeast of the city. Applicant plans to construct 2 
service line from the Harrisonburg terminus of the lateral to the plant. 


[3387] 

A more particular description of the project and the area involved 
is contained in the former decision, 20 F.P.C. 214. That description 
should be modified in the following respects: (1) applicant plans only 
to make an industrial sale at Linville; (2) the proposal to serve the 
generating plant is now definite; and (3) the line from the lateral at 
Harrisonburg to the plant will consist of 12.5 miles of 4 1/2" pipe. 

The cost of the project, as estimated by applicant's engineering 
witnesses, remains the same as testified to at the former hearing, 
$1,578,420. Although the price of steel increased subsequent to the 
former hearing, applicant was able to, and did, purchase the pipe for 
its project from a mill close by; 2/ and the saving in freight charges 
thereby effected offset the increased cost of the pipe. 

Applicant's plan of financing is somewhat different from! that 
presented at the former hearing. Applicant still proposes to finance 
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the project by the issuance and sale of securities, and by earnings over 
a five-year period; but the securities will consist of less debentures and 
more common stock.| The securities now proposed are as follows: an 
initial issue of $750,000 first mortgage bonds (having a maturity of 20 
years), $150,000 of debentures (having the same maturity), and 155,000 
shares of common stock. The common stock is to be sold for a total of 
$387,000; $55,000 of this amount has already been received from the 
sale of 22,000 shares. A subsequent issue of $150,000 of first mortgage 
bonds is contemplated in the second year of operation. 

Applicant estimates that its peak-day requirements in the third 
year of operation will be 2,041 Mcf; and its annual requirements in such 
year, 992,790 Mcf. 

The application was ably contested by counsel for the intervenor; 
also the intervenor's expert witnesses were capable. But, for the 
reasons set out below, the Examiner is clearly of the view that the 
weight of the evidence justifies the issuance of an order granting the 
application, as hereinafter conditioned. 


1/ The pipe was purchased with the proceeds of a bank loan to Blue 
Ridge for the payment of which the pipe is pledged as security. 
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State and Local Authorizations 

The State Corporation Commission of Virginia has granted to 
Blue Ridge certificates of public convenience and necessity to con- 
struct and operate its facilities, and to render natural-gas service, in 
the county, city and towns involved. Harrisonburg, Timberville and 
Broadway have each issued a franchise to applicant to serve natural 
gas. Applicant is legally authorized to engage in the local distribution 
of natural gas to the public in the area in question. 
Public Need for Natural-Gas Service 

The mayors of'Harrisonburg, Broadway and Timberville, a mem- 
ber of the Board of Supervisors of Rockingham County, the president 
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of a principal bank of Harrisonburg, the president of the Rockingham 
Development Corporation, and the Executive Director of the Harrison- 
burg Redevelopment and Housing Authority, all attested to a desire and 
need for natural-gas service on the part of the citizenry of the com- 
munities and county in question. The Examiner finds that there is such 
public desire and need for the proposed service. 

A particular need exists for natural gas in the operation of the 
Harrisonburg Municipal Generating Plant. That plant is now lying idle. 
This situation results from the fact that the price of fuel oil, which the 
plant burns, has increased to the point where it is more economical for 
the city to purchase its entire requirements of electric energy from an 
outside source. The evidence shows that if natural gas is made) avail- 
able to the generating plant at the rates proposed by applicant, the plant 
can again be operated, the purchase of electric energy can be discon- 
tinued, and a saving to the city of from $40,000 to $60,000 per year 
will ensue. 

The Examiner adopts the following excerpt from Jobbers! brief 
as a finding: 

“The investment of the petroleum fuel industry in Rock- 
ingham County ranges from $750,000 to $1, 000,000. Mem- 
bers of Jobbers sell some 5,000,000 gallons of No. 2 oil and 
kerosene in the county annually, virtually all of which is 
used for space heating. In addition, the major oil companies 
and some independent operators supply substantial portions 

of the space-heating market. During the fuel year June 1, 

1958 to May 31, 1959, jobbers in the county sold in excess 

of 1,830,000 gallons of Nos. 4, 5 and 6 oil. By far the 
greatest portion of this was No. 6 oil used as industrial fuel. 

It is estimated that Jobbers alone has 35 employees in Rock- 

ingham County engaged in marketing fuel other than gasjline.” 
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[3389] 
Granting that it is in the public interest for the fuel oil business 
in Rockingham County to prosper, it is not in the public interest for such 
business to prosper at the expense of the people of such county being 
deprived of natural-gas service. Cf. Mississippi River Fuel Corp., 
5 F.P.C. 206, 213; East Tennessee Natural Gas Co., 7 F.P.C. 5, 13; 


American Louisiana Pipe Line Co., Opinion No. 276, p. 18; Iroquois 
Gas Corp., Opinion No. 279, pp. 38-39. 


Economic Feasibility 

Ford, Bacon & Davis, an engineering firm of the highest standing, 
was employed by applicant to prepare an economics and engineering 
report respecting the ‘distribution project. According to this report, 
the project is economically feasible. The rates which Atlantic Seaboard 
now charges are at issue in a pending rate proceeding, and are in effect 
subject to Atlantic Seaboard's refunding any excess charges. At these 
rates for purchased gas, the earnings coverage of the total debt shown 
by the report, in the third year of operation, before taxes and after 
depreciation, is 2.21,'which is good. The projected rate of return in 
the same year is 8.1%. 

The design of the proposed system, as reflected in the report, 
appears to be adequate; and the estimate of costs and operating ex- 
penses, adequate and reasonable. 

The estimate of gas sales and revenues contained in the report, 
at the rates proposed, also appears to be warranted. The Ford, Bacon 
& Davis engineer who prepared the portion of the report covering 
sales and revenues did not make a house-to-house canvass in arriving 
at the estimate of the residential general and heat loads. The engineer 
assumed that the 408 present customers in Harrisonburg who now use 
propane air gas, and the 482 former customers who now use bottled 
gas, would switch to natural gas and become residential general usage 
customers at the commencement of operations. The engineer esti- 
mated that, of the houses along the routes of the proposed distribution 
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lines, there would be a 35% market saturation of residential general 

usage customers at the end of the first year (1,130 customers); and 
progressive increases in saturation of 10% per annum through the 

third year. 

The engineer estimated the number of residential heat customers 

at 25% of the nonheat customers by the end of the first year; and at 40% 

of the nonheat customers by the end of the third year. 


[3390] 
A survey, by a house-to-house canvass and the use of a well- 


designed questionnaire, is highly desirable as a basis for market esti- 


mates (see, e.g-, Michigan Wisconsin Pipeline Co., 21 F.P.C. 552, 556). 


Generally speaking, the Examiner agrees with the view expressed by 
one of Jobbers' expert witnesses, a consulting economist, that at least 
a 10% sample of residential users should be a prerequisite of a valid 
estimate. In the present case, however, there is an adequate showing 
of the prospective residential load without such procedure having been 
followed. 
It is a justifiable assumption that the 890 present and former 
customers of Blue Ridge will convert to natural gas immediately; the 
record shows that the equivalent cost of propane and bottled gas is 
nearly twice as much as natural gas at the proposed retail rates. These 
890 anticipated general service customers are approximately 80% of 
the total of 1,130 general service customers estimated at the end of 
the first year. Moreover, the record discloses that there are 1,500 
bottled gas customers in Harrisonburg. According to the engineer wit- 
ness, the wide-spread use of propane and bottled gas "demonstrate[s ] 
that there is no apathy on the part of the residents of Harrisonburg to 
the use of gas in their homes aM 
The total number of residential heat customers estimated in the 
engineering report at the end of the first year is only 290; and at the 
end of the third year, only 810. Fuel oil is extensively used in Harrison- 
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burg for house heating. But at applicant's proposed retail rates, the 
price of gas to residential heat customers is slightly less than the 
equivalent price of oil for domestic use. Domestic coal is much cheaper 
in the area than natural gas for house heating; but it has "the well known 
disadvantages in terms of convenience and cleanliness." Further, the 
evidence shows that since June 1, 1959, Blue Ridge has received re- 
quests for gas service for 274 houses. Of these, 250 are new houses, 
not yet constructed. In all but 15 of the 274 houses, gas for house heat- 
ing is desired. 

The engineer who made the estimates has had broad experience 
in forecasting sales revenues from distribution projects. He stated that 
in his opinion the estimates were "reasonable, and possibly conserva- 
tive.” Finally, the engineering report is that of a firm of excellent 
reputation. 

In view of this evidence, the estimates of customer growth and 
sales in the residential category appear to be reasonable and justified. 


[3391] 

Respecting the) potential commercial usage, the engineer went 
through the downtown area of Harrisonburg with Blue Ridge personnel 
and saw the commercial establishments. He made an estimate that 100 
commercial general usage customers could be obtained by the end of 
the first year; and 140, by the end of the third year. He estimated the 
commercial heat customers at 50% of the commercial general usage 
customers. 

Jobbers' economist witness notes that the procedure entailed no 
soliciting of business or even the obtaining of information by question- 
naire; and said that it was an "uncertain basis" for reaching a conclusion 


as to commercial usage. There is merit to the witness' position. To be 


considered, however, is the experience of the engineer and the high 
caliber of the firm with which he is associated. Besides, since the 
preparation of the report, it has developed that several new businesses 
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are to be located in an urban renewal project in Harrisonburg, all of 
which want natural-gas service. The engineer's estimate of commercial 
customers is but 1 commercial customer to every 9.5 residential custo- 
mers in the first year of operation; and but 1 commercial customer to 
every 13.5 residential customers in the third year of operation. On the 
basis of these ratios, the estimate appears to be conservative, Also, 
the estimate seems to be conservative when it is considered that Harrison- 
burg is a city of 12,000 inhabitants. The Examiner concludes that the esti- 
mate of commercial customers is reasonable. 

The principal industrial sale will be made to the city of Harrison- 
burg, for service to the electric generating plant. The plant is equipped 
with diesel engine-generators capable of being converted from oil fuel 
firing to natural gas-oil dual fuel firing. A contract covering [this service 
was entered into, on January 22, 1959, between applicant and the city. The 
contract is for a term of 10 years. Under the contract, the city agrees to 
purchase "the quantities of natural gas needed for operation of its electric 
generating facilities" at the plant, which are estimated to be 1,000 Mcf 
per day. The deliveries, however, are to be subject to curtailment and 
interruptions. The city agrees to pay applicant a monthly maintenance- 
of-service charge. This charge guarantees applicant a minimum amount 
to cover the annual cost of the service line from Harrisonburg to the 
plant (with depreciation taken over a 10-year period), and other expenses 
of the service; provided, however, that the charge is to be adjusted for 
curtailments or interruptions. In the event applicant's cost of purchased 
gas should increase or decrease, the rates to the city are to increase or 
decrease automatically in an equivalent amount. 

Pursuant to its contract with Harrisonburg, applicant, on January 
28, 1959, entered into an agreement with Atlantic Seabord for Atlantic 
Seaboard to provide up to 740 Mcf per day of the requirements for the 
generating plant under the latter company's Rate Schedule IS.) The re- 
mainder of such requirements are to be supplied from gas, purchased 
by applicant under Atlantic Seaboard's Rate Schedule CDS, surplus to 
the requirements of applicant's firm markets. 
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The estimate of the Ford, Bacon & Davis engineer is that applicant 
will sell 360,000 Mcf per year for the generating plant. This estimate 
allows for curtailment of the service to the generating plant during a 
period equivalent to five days per year. 

Jobbers contends that the evidence fails to establish that applicant 
will receive 740 Mcf per day, or any other volume, under the IS Sched- 
ule. Such rate schedule is available to a CDS customer of Atlantic Sea- 
board who executes a service agreement wherein the customer agrees 
to resell the gas to a'specified industrial customer. Deliveries under 
the rate schedule are’ on an interruptible basis. The Blue Ridge agree- 
ment is the first which Atlantic Seaboard has ever entered into under 
the IS Schedule. Hence, there is no experience of deliveries to Atlantic 
Seaboard's customers under such rate schedule upon which to base an 
estimate of the volume which will be available thereunder. 

The estimate of the engineer is predicated on the fact, shown by 
the evidence, that, in the past, Atlantic Seaboard has had over-run gas 
available to one of its customers (Roanoke Gas Co.) except for an aver- 
age of about 5 days each year. Jobbers' economist witness expressed 
the view that, since over-run gas commands a higher price than IS gas, 
Atlantic Seaboard stands to give priority to sales of such gas over sales 
of IS gas. 

The engineer witness, on the other hand, was of the following 
opinion: 

"Since the IS Schedule provides gas to a customer that 

is depending on that gas 365 days out of the year, as com- 

pared to a customer requesting over-run gas only on a 

limited number of days, I would expect Atlantic Seaboard 

to recognize their IS tariff ahead of any over-run obliga- 

tion that they may care to assume for one particular day." 
Certainly, gas sold under the IS Schedule will improve Atlantic Sea- 
board's load factor and result in more economical service to its 
customers. 
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Irrespective of the relative priority of purchases of over-run and 
IS gas, it seems safe to say that Atlantic Seaboard expects to have avail- 
able for sale most, if not all, of the volumes which Blue Ridge irae 
under the IS Schedule. For it isa justifiable inference that, ot 
Atlantic Seaboard would not have entered into the agreement with Blue 
Ridge for the service under the IS Schedule. Also, note the letter, here- 
inafter referred to, dated May 7, 1959, from an attorney for Atlantic 
Seaboard, wherein it is stated that Atlantic Seaboard has sufficient gas 


erwise, 


“to serve the projected requirements of the applicant, Blue Ridge." 
[ 3393] 

After the second year of operation, progressively lesser| volumes 

of IS gas will be required to supply the generating plant load. Because, 

as the heating load grows on the Blue Ridge project, there will] be more 

gas available, surplus to the requirements of the firm market,| under 

the demand component of the CDS Schedule. In the third year of opera- 

tion, the IS gas required for full operation of such plant will decrease 

from 266,400 Mcf to 247,900 Mcf. 
It is, therefor, to be expected that Atlantic Seaboard will supply 

the requisite purchases under the IS Schedule, for an equivalent of sub- 

stantially 360 full days. But even if the deliveries should fall markedly 

short of these volumes, the project should still generate adequate revenue. 

On the basis of the Ford, Bacon & Davis report, in the third year of 

operation, if Blue Ridge should receive IS gas for the equivalent of 

only 300 days instead of 360, the earnings coverage (after depreciation) 

would be 2.14 and the rate of return, 7.9%; if it should receive IS gas 

for the equivalent of only 240 days, the earnings coverage would be 

2.07 and the rate of return, 7.9%; if it should receive IS gas for the 

equivalent of only 180 days, the earnings coverage would be 2.00 and 

the rate of return, 8.3%; and if it should receive IS gas for the equivalent 

of only 120 days, the earnings coverage would be 1.92 and the rate of 
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return, 8.5%. 2/ It appears from the evidence that, even under the least 


of these respective earnings coverages and rates of return, the project 
is economically and financially feasible. 

The engineering report contains estimates of a large interruptible 
industrial load in addition to that of the municipal generating plant. Such 
load (other than the municipal generating plant) in the first year of opera- 
tion is 272,400 Mcf; and in the third year, is 365,000 Mcf. The estimate 
for the first year is based upon serving eight specified potential cus- 
tomers which now burn fuel oil. No particular concerns are singled out, 
either by identity or type of fuel used, as constituting the potential 
customers who would purchase the estimated additional 92,600 Mcf to 
be added by the third year. 

Jobbers contends that such estimates are "grossly overstated." 
The Examiner does not agree. The estimates are derived from a 
physical count, direct contact, and contracts and letters of intent from 
prospective customers. At the proposed rates, the price of interruptible 
gas for industrial use is less than the equivalent price of industrial fuel 
oils and compares favorably with the price of industrial coal. In the 
opinion of 


2/ The increased rate of return shown in some of the instances where 
it is assumed that IS gas would be supplied for a lesser number of 
days than 360 is due to there being a larger gross income after 
federal income tax. 


[ 3394] 
the engineer witness, the potential industrial market is such that the 
estimates are reasonable. Of the eight industrial concerns used in the 
estimates as purchasers of gas in the first year, letters of intent to 
take industrial gas were addressed to Blue Ridge by the president or 
general manager of four of the companies. Three of these four com- 
panies afterwards entered into contracts with Blue Ridge to purchase 
their natural-gas requirements from Blue Ridge. 
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There is a conflict in the evidence as to the maximum industrial 
load which Blue Ridge could obtain by supplanting fuel oil with natural 
gas, and as to the total volume of industrial natural gas which the afore- 
mentioned eight industrial concerns would take annually. The Ford, 
Bacon & Davis engineer and the operating manager of Blue Ridge, under 
his direction, obtained from the eight companies information as to the 
number of gallons of oil which they consume annually. The engineer 
predicated his estimate of the annual volume of natural gas being avail- 
able in sufficient volume to supply three-fourths of their requirements; 
and thereby came out with the aforementioned annual volume of 272, 400 
Mcf. 


The president of Petroleum Marketers, Inc., of Richmond, testi- 
fied on behalf of Jobbers that the fuel oil purchased by all of the com- 
panies in Rockingham County for industrial use in the year June 1958 - 
May 1959 (some 21 in number) came to the equivalent of only 245, 940 
Mcf; and that one-fourth of the companies are located in portions of 
the county not accessible from applicant's proposed lines. Since appli- 
cant's engineer witness says that Blue Ridge will have available indus- 
trial gas to serve only three-fourths of the annual industrial require- 
ments, the maximum potential industrial load to be derived from sup- 
planting fuel oil is, on the basis of the figures of the Jobbers witness, 
reduced to 184,455 Mef annually. And since, according to the Jobbers 
witness, one-fourth of the companies using industrial fuel oil are not 
accessible from applicant's proposed lines, the potential industrial load 
is still further reduced, in an undisclosed amount. And since|the eight 
companies which furnish the basis of the engineer's estimate in the first 
year are not all of the companies accessible from the proposed lines, 
the annual volume of gas which would be consumed by these eight com- 
panies would, from the testimony of the Jobbers witness, be a still 
lesser volume below 184, 455 Mcf. 
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In good part, the testimony of the Jobbers witness and an exhibit 
presented by him in support of his testimony were not based upon first- 
hand knowledge. The exhibit purported to show, for the year June 1958- 
May 1959, the sales of fuel oil to all but three of the industrial customers 
in the county, designated by letters of the alphabet. These sales (together 
with the sales, shown separately, to the three other companies) were the 
equivalent of the aforementioned volume of 245,940 Mcf. The witness, 
however, was able to identify only four of the industrial customers. 
Three of these four companies, and the annual volumes of gas which, 
according to the Jobbers witness, would be required to replace the fuel 
oils sold them, are as follows: 

Company Mcf Annually 

Rockingham Poultry Marketing Co-op. 42,654 

Shen-Valley Meat Packers 25,759 

National Fruit Product Co. 16,461 

84,874 

It so happens that three of the four companies whose officials 
addressed letters of intent to applicant are the same three companies 
above named. In such letters, the company officials specified an in- 
tention to purchase the following volumes of gas: 

Company Mcf Annually 

Rockingham Poultry Marketing Co-op. 67,800 

Shen-Valley Meat Packers 52,500 

National Fruit Product Co. 15,000 


135,300 -- 
more than two-thirds as much again as the volume depicted by Jobbers' 
witness. 
The total of the annual volumes specified in the four letters of 
intent is 214,500 Mcf. This volume, from only four of applicant's eight 


potential first-year customers, is nearly as much as the total volume 
which, according to the Jobbers witness, is required to replace all of 
the industrial fuel oil’ sold annually in the whole county (245,940 Mcf). 
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It seems manifest that something is wrong with the figures of the 
Jobbers witness; and that they should be disregarded. 


[ 3396] 

The president of Petroleum Marketers, Inc., further testified that 
the sellers of oil for industrial purposes in Rockingham County would 
attempt to meet natural-gas competition in order to hold their) market, 
“primarily by reduction of price, if it was required." This considera- 
tion, of course, presents an element of risk in applicant's venture which 
would not otherwise exist. At the same time, a reduction in the price 
of fuel oil occasioned by the introduction of natural gas in the area 
would be a boon to the inhabitants of the county. 

Jobbers correctly says that the evidence shows that the officers 
and directors of Blue Ridge are totally inexperienced in the natural-gas 
distribution business. Whether or not a prospective distribution enter- 
prise will be well-managed is a salient consideration going to) the ques- 
tion whether the venture will be a financial success. However, a sub- 
stantial amount of the own money of the officers and directors of 
applicant will be invested in the undertaking. From this fact and other 
circumstances shown by the evidence, it follows that the officers and 
directors should enter upon the undertaking with zeal. Applicant at 
present has personnel adequate for the operation of the propane-air- 
gas system. These men will be retained. Applicant has engaged Ford, 
Bacon & Davis to procure for it other employees for the operation of 
the new system. Ford, Bacon & Davis will have engineers at |the project 


during the construction period and at the commencement of the opera- 


tional period. The engineering firm has also recommended two men 
to Blue Ridge for the position of operating manager of the company. 
Each of these men is experienced in the operation of gas distribution 
systems; each is considered by the engineering firm to be thoroughly 
qualified; and each is willing to accept the position. The operating 
manager, when employed, will participate in the further expansion of 
the organization to include a new sales force. 
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Lastly, Jobbers cites, as auguring ill for the success of the under- 
taking, the experience of Shenandoah Gas Co. That company purchases 
its supply of gas from Atlantic Seaboard and distributes the same in 
Winchester and other points in Frederick County, Virginia. Frederick 
County is situated in the Shenandoah Valley, to the north of the instant 
project. The Shenandoah Company has fared badly financially. The 
record discloses that the proposed service area of applicant and the 
service area of Shenandoah are quite similar in population density; in 
the number of manufacturing establishments, stores and employees 
thereof; in the volume of sales by such establishments and. stores; in 
the wages received by employees; in per capita income; and in the value 
of real estate. In the period of a little more than three years during 
which Shenandoah has been in operation, that company has shown a 
deficit, with total losses aggregating $377,000. This dark picture is 
ameliorated somewhat by the facts that Shenandoah is still engaged in 
business, and that the annual deficit has been decreasing. 


[3397] 

The causes of Shenandoah's lack of success to date--whether the 
company has not been too-well managed or whether some other reason 
or reasons--are not disclosed. However, two distinguishing features 
between the Shenandoah project and the Blue Ridge project appear. 
Shenandoah did not have the "head start" of 890 present and former 
propane-air-gas customers that Blue Ridge has. Nor does it have 
anything comparable to the Harrisonburg generating-plant load, which 
load, as estimated, will comprise, in the third year of operation, 37.7% 
of applicant's total sales. In all events, the experience of Shenandoah, 
as an indicium of the feasibility of applicant's project, falls before the 


following factors which augur well for the economic success of the 


Blue Ridge project: the favorable economics and engineering report 
of Ford, Bacon & Davis; the satisfactory projected earnings coverage 
of the debt; the satisfactory rate of return; and the fact that Harrisonburg, 
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a city of 12,000 inhabitants, should be able to support a natural;gas 
distribution project. 
The Examiner finds and concludes that there is a strong probability 


of applicant's project being an economic success. 


Gas Supply 
Jobbers contends that the evidence is. insufficient to show that 


Atlantic Seaboard has an available gas supply, or that it can furnish 
gas to Blue Ridge without impairing service to Atlantic Seaboard's cus- 
tomers. This contention is without substantial merit. A letter, dated 
May 7, 1959, from an attorney for Atlantic Seaboard was received in 
evidence, pursuant to a stipulation that "were the writer [ thereof] 
called to the witness stand, he would repeat the contents of that letter 
under oath." The letter asserts that Atlantic Seaboard "has available 
sufficient gas in current supply to serve the projected requirements 
of the applicant, Blue Ridge, without impairing its ability to meet the 
requirements of its other customers." 
Jobbers now complains that the letter. is hearsay; and that the 
qualifications of the writer to testify upon the subjects of the gas 
reserves, and transmission facilities of Atlantic Seaboard ie 
Columbia Gas System (of which Atlantic Seaboard is a part), were 
not established. These objections come too late. "A rule of evidence 
not invoked is waived." United States v. Lutz (C.C.A. 3), 142 |F.2d 985, 
989. The evidence "is to be considered and given its natural probative 
effect as if it were in law admissible.” Diaz v. United States, 223 U.S. 
442, 450; United States v. Fleming (C.C.A. 2), 184 F.2d 776, 778; United 


States v. Lutz, supra. 
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Moreover, at the request of applicant, and without objection from 
Jobbers, there were received in evidence, by reference to the files of 


the Commission, portions of verified applications of certain companies 
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in the Columbia Gas System (filed in other proceedings), purporting to 
show the gas reserves which can be supplied to Atlantic Seaboard. 
According to this showing, the gas reserves now available to Atlantic 
Seaboard are sufficient to meet the existing requirements of its cus- 
tomers until 1972, with declining deliveries thereafter; further, that 
over the years the Columbia System has engaged in, and in the future 
will continue to engage in, an active program of acquiring additional 
substantial gas reserves. Jobbers seems to contend that this showing 
of gas reserves, being merely contained in applications, is not evidence 
of anything. Jobbers cites no applicable authority in support of its con- 
tention. Section 1.26 (subds. 2 and 3) of the Rules of Practice and Pro- 
cedure provides for the reception in evidence by reference of matter 
contained in documents on file with the Commission and of portions of 
the records in other proceedings. The material thus received by 
reference in the instant proceeding is wholly uncontradicted; and is 
some evidence of the adequacy of the gas supply. 


Financial Feasibility 
A partner in the firm of Glore, Forgan & Co., investment bankers, 


testified that the financing of the project, as proposed, is feasible. In 
the opinion of the witness, the proposed capitalization is reasonable, 
and the bonds and debentures are salable. Glore, Forgan & Co., how- 
ever, has made no commitment to undertake the marketing of the bonds 
and debentures. 

In the opinion of the witness, the securities could be sold in the 
current market at an interest rate of from 5 3/4% to 6% for the bonds, 
and from 6% to 6 .1/4% for the debentures. The witness recognized, 
however, that "securities markets sometimes change very rapidly." 
Jobbers' economist witness was of the opinion that Blue Ridge would 
perhaps have to pay from 6 1/8% to 6 1/4% interest on its bonds; and 
would have to pay from 7 1/4% to 7 1/2% interest on its debentures, 
The earnings coverages and rates of return heretofore adverted to ~ 
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were calculated at 6%interest on the bonds and 6 1/4% interest on the 
debentures. The level of these coverages and rates of return is)such 
that even if it should develop that the interest rates testified to by the 
Jobbers witness are required in order to sell the securities, the project 
"should still be an economically feasible operation. 
It appears from the testimony that the present officers and direc- 
tors of applicant, together with two or three other individuals, are willing 
and able to purchase the $332,000 of additional common stock. However, 


some portion of the common stock may be offered together with the 


debentures, Glore, Forgan & Co. being of the opinion that purchasers 
of debentures would like to have the opportunity of buying stock. 
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The Examiner finds and concludes that the financing of the project 
is feasible. 
FINDINGS AND CONCLUSIONS 
Upon consideration of the evidence adduced and the argument of 
counsel, it is further found and concluded that: 
(1) Atlantic Seaboard Corporation is a "natural-gas com- 
pany" within the meaning of the Natural Gas Act, as here- 
tofore found by the Commission (15 F.P.C. 1261, 1262). 
An order directing Atlantic Seaboard to establish 
physical connection of its transportation facilities 
with those of applicant, Blue Ridge Gas Co., at an 
appropriate point of interconnection, and directing 
the delivery and sale by Atlantic Seaboard to appli+ 
cant of natural gas, not to exceed a maximum daily 
volume of 2,041 Mcf, is necessary and desirable in 
the public interest. 


The requirement that Atlantic Seaboard serve appli- 
cant, as hereinafter ordered, will not place an undue 
burden upon Atlantic Seaboard, or require it to en- 
large its transportation facilities, or impair its ability 


to render adequate service to its customers. 
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ORDER 
WHEREFORE, IT IS ORDERED, subject to review by the Commis- 
sion on appeal, or review by the Commission on its own motion, as pro- 
vided in its Rules of Practice and Procedure, that: 
(A) Atlantic Seaboard Corporation be and it is hereby 
directed to establish and maintain physical connec- 
tion of its transportation facilities with the facilities 
to be constructed by applicant, Blue Ridge Gas Co., 
at an appropriate point of interconnection; and to deliver 
and sell tolapplicant, through such physical connection, 
applicant's natural-gas requirements, not to exceed a 
maximum daily volume of 2,041 Mcf. 
Atlantic Seaboard shall report to the Commission in 
writing, under oath, the date of commencement of 
service to applicant, within 15 days after such serv- 
ice begins. 
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The engineering report relative to the project of 
applicant is not hereby endorsed or approved; nor 
is endorsement or approval given to any estimates, 
fees or projected method or manner of operation 
contained in such engineering report or shown by 
the testimony concerning such project. 


Unless the applicant, within the period of one year 

from the date on which this order issues, shall have 
constructed and placed in operation its project to the 
extent of being able to receive service from Atlantic 


Seaboard, paragraph (A) hereof shall no longer be in — 


force or effect. 


/s/ Howell Purdue 
Presiding Examiner 
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ANSWER OF APPLICANT BLUE RIDGE GAS COMPANY T 
PETITION OF INTERVENOR VIRGINIA PETROLEUM JOBBERS 
ASSOCIATION TO REOPEN PROCEEDING FOR FURTHER EVIDENCE 


Applicant Blue Ridge Gas Company, hereinafter referred to as 
"Blue Ridge," opposes the petition filed on November 13, 1959 by Inter- 
venor Virginia Petroleum Jobbers Association, hereinafter referred to 


as "Jobbers," and for reasons for said opposition sets forth the follow- 


ing: 


1. The increase of rates for natural gas most recently proposed 
by Atlantic Seaboard Corporation are not effective. Jobbers bases its 
petition to reopen this proceeding solely on the fact that on November 4, 
1959 Atlantic Seaboard Corporation, hereinafter referred to as "Sea- 
board," filed with the Commission a proposed increase in its oe for 


ng is 
(a) that these rates cannot become effective; except for the proposed 
IS rate, even under bond for 6 months subsequent to November 4, 1959 
and (b) that these rates, except for the proposed IS rate, may never be 


natural gas. The short answer to Jobbers' petition for reopeni 


approved by the Commission. 
Jobbers is therefore seeking to reopen this proceed- 


[ 3474] 
ing on wholly hypothetical grounds, and would confront the Presiding 
Examiner with the necessity of compounding speculation upon specula- 
tion as to the cost of natural gas to Blue Ridge. 


2. The Presiding Examiner has already found Blue Ridge's pro- 


posed project to be feasible on the basis of 2 successive proposed in- 
creases of natural gas rates by Seaboard that also may never be approved 


by the Commission. The basic feasibility report of Ford, Bacon & Davis, 
Inc., Blue Ridge's engineering counsel, in this proceeding (Exhibit 18, 
schedule 4) projected Blue Ridge's cost of natural gas for each of the 
first 5 years of operation on the basis not only of Seaboard's last tariff 
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of natural gas rates approved by the Commission but a proposed increase 
of said rates not approved by the Commission and being collected under 
bond (Tr. 486, 758-760). 

At the hearing in this proceeding it appeared that subsequent to 
the preparation of the basic feasibility report of Ford, Bacon & Davis, 
Inc. on Blue Ridge's' proposed natural gas project Seaboard had put into 
effect under bond a second proposed increase in its rates for natural 
gas. The Presiding Examiner requested Blue Ridge to present evidence 
showing the effect of Seaboard's latest proposed increase of rates on 
the earnings price ratio (Tr. 762). Blue Ridge did so (Exhibit 24). 

it thus plainly appears that all of Seaboard's proposed increases 
in its rates for natural gas prior to November 4, 1959 were taken into 
consideration by the Presiding Examiner 
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in determining the economic and financial feasibility of Blue Ridge's 
proposed natural gas project. In his recommended decision to the 
Commission in this proceeding the Presiding Examiner has clearly 
resolved all issues of economic and financial feasibility in favor of 
Blue Ridge. 


3. In any event, the sole relevance of Seaboard's proposed 
increase in its rates for natural gas is the extent to which the Virginia 


State Corporation Commission will require Blue Ridge to absorb said 
increase out of excessive earnings. Jobbers itself brought out in its 


cross-examination of Blue Ridge’s Witness Ross that all of Seaboard's 
proposed increases in its rates for natural gas probably would be re- 
quired by the Virginia State Corporation Commission to be absorbed 
by Blue Ridge out of earnings in view of the demonstrated high level 
of earnings reasonably to be anticipated during even the first 3 years 
of operation (Tr. 834-839, particularly 836). 
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In other words, far from Seaboard's proposed increases in its 
rates for natural gas raising an issue as to the economic or financial 
feasibility of Blue Ridge's proposed project, the evidence in this pro- 
ceeding clearly establishes that the import of Seaboard's proposed in- 
creases lies rather in the field of the possible reduction of Blue Ridge's 
rates to its customers. 
4. The Commission has no obligation to hold open a section 7a) 
proceeding solely because an applicant's cost of natural gas may be sub- 
ject to increase at some future time. The effect of Jobbers’ petition to 


reopen this proceeding is to 


[ 3476] 
make a nullity of applications under section (a) of the Natural Gas Act, 
as amended. In substance, Jobbers is contending that at any time the 

ie 7(a) 
should be re-examined whenever an applicant's supplier of natural gas 


economic and financial feasibility of an application under sect. 


requests an increase in its rates, irrespective of when, if ever, such 
increase is approved by the Commission. In addition, Jobbers com- 


pletely overlooks the Commission's continuing statutory responsibility 


for supervision of natural gas rates in respect of their effect pon the 


public interest in the development of the natural gas industry. 
5. Jobbers' petition for reopening is interposed for delay. Jobbers 

made abundantly clear at the hearing in this proceeding that it values its 

right to intervene in this proceeding, as ordered by the United States 

Court of Appeals for the District of Columbia Circuit, primarily as 

“one of the legal means" available to it "to get all the business” it 

wants (Tr. 1174). Jobbers took this position not through simply a 

witness who appeared for it (no member of Jobbers appeared in this 

proceeding) but through its counsel, the same counsel who has filed 

the petition for reopening of its proceeding. 
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Blue Ridge submits that Jobbers’ obvious use of its intervention 
in this proceeding simply to prevent competition in the fuel market of 
Rockingham County may properly be taken into account by the Commis- 
sion in evaluating the good faith of Jobbers' petition for reopening this 
proceeding (See Blue Ridge's reply brief, pp. 27-30). 
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WHEREFORE, Blue Ridge respectfully submits that Jobbers' 
petition to reopen this proceeding for further evidence should be denied. 


Respectfully submitted, 
BLUE RIDGE GAS COMPANY 


By: /s/ Donald E. Van Koughnet 
Legal Counsel for Applicant 
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VERIFICATION 
UNITED STATES OF AMERICA ) 
) 


DISTRICT OF COLUMBIA ) 

Donald E. Van Koughnet, being first duly sworn, deposes and says 
that he is legal counsel for the Blue Ridge Gas Company, the applicant 
in the above described proceeding before the Federal Power Commission, 
that he is duly authorized to file the above answer in behalf of the Blue 
Ridge Gas Company, that he has read said answer and is familiar with 
the contents thereof'and that the matters set forth therein are true to 
the best of his knowledge and belief. 

/s/ Donald E, Van Koughnet 


Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, this 23rd day of November, 1959. 


/s/ Helen Faust 
Notary Public 


My Commission expires May 14, 1961. 
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ORDER MODIFYING AND ADOPTING AS MODIFIED 
PRESIDING EXAMINER'S INITIAL DECISION 


(Issued February 1, 1960) 

This proceeding arose under Section 7(a) of the Natural Gas Act 
upon application by Blue Ridge Gas Company (Blue Ridge) for an order 
directing Atlantic Seaboard Corporation (Atlantic Seaboard) to make 
available a supply of natural gas for Blue Ridge's proposed natural-gas 
distribution system in Rockingham County, Virginia. On October 20, 
1959, the presiding examiner issued his initial decision in this proceed- 
ing directing Atlantic Seaboard to establish and maintain physical con- 
nection of its transportation facilities with facilities to be constructed 
by Blue Ridge, and to deliver and sell to Blue Ridge its natural gas 
requirements, not to exceed, however, a maximum daily volume of 
2,041 Mcf. On November 9, 1959, intervener Virginia Petroleum Job- 


bers Association (Jobbers) filed exceptions to the examiner's decision 


and requested oral argument before the Commission. Thereafter, on 
November 13, 1959, Jobbers filed a petition to reopen the proceeding 
for further evidence to show the impact of proposed increased rates 
filed with the Commission on November 4, 1959, by Atlantic Seaboard. 
An answer to Jobbers' petition to reopen was filed by Blue Ridge on 
November 23, 1959. 

The examiner's decision of October 20, 1959, which is now before 
us, is the second initial decision by the examiner in this proceeding. 
The first decision was issued by the examiner on August 6, 1958, and 
also directed Atlantic Seaboard to make a gas supply available to Blue 
Ridge. This decision was adopted by the Commission by order issued 
August 20, 1958. However, Jobbers, which had theretofore been denied 
permission to intervene in the proceeding, petitioned the United States 
Court of Appeals for review of the Commission's order of August 20, 
1958. Thereafter, on March 19, 1959, the Court remanded the case to 
the Commission with directions to permit Jobbers to intervene, and 
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then to conduct a new hearing on the Blue Ridge application. Virginia 
Petroleum Jobbers Association v. F.P.C., (CADC), 265 F.2d 364. The 
decision before us now was issued by the examiner after conducting a 
new hearing in accordance with the Court's mandate. 
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The new hearing consumed sixteen hearing days during which 
both Blue Ridge and Jobbers introduced oral and documentary evidence, 
and witnesses were cross-examined by both parties and by staff. All 
participants filed briefs, Blue Ridge and Jobbers filing both initial and 
reply briefs of considerable length. On the basis of this full and com- 
plete record, and in the exercise of his best judgment, the examiner 
concluded that Blue Ridge'’s proposal is necessary and desirable in the 
public interest, finding inter alia that there is a public need for and will 
be a public benefit from natural gas service in this area, that the project 
is both economically and financially feasible, and that there is available 
from Atlantic Seaboard a gas supply to serve Blue Ridge's projected 
requirements without impairing Atlantic Seaboard's ability to meet 
the requirements of its other customers. 

In its exceptions, Jobbers contends that the ultimate conclusions 
of the examiner are erroneous since there is no substantial evidence of 
record to support the underlying findings which the examiner has made. 
Jobbers then proceeds to set forth twenty-seven separate exceptions to 
findings made by the examiner, arguing them at length with liberal 
references to the evidence and to Jobbers' briefs. Upon review of 
these exceptions, together with the evidence of record, the parties' 
briefs, and the examiner's decision, we are unable to find that Jobbers’ 
exceptions raise any material issues which were not fully argued before 
the examiner in the briefs and properly disposed of by him in his deci- 
sion. We are of the opinion that the evidence of record supports his 
findings and conclusions, and that his decision, except as hereinafter 
modified, should be adopted as the decision of the Commission. 
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One of the issues in this proceeding, raised by Jobbers' petition 
for intervention, is whether Jobbers will be severely adversely affected 
by Blue Ridge'’s proposed project for the introduction of natural-gas 
service in this area. Some comment on this issue and the related ques- 
tion of the public interest is appropriate here to clarify the position of 
the Commission in adopting the examiner's decision. As for the question 
" of adverse effect, the evidence of record shows no specific loss which 
might be suffered by Jobbers or any of its members by reasonjof the 
competition of natural gas with fuel oil which would result from granting 
Blue Ridge's application in this proceeding, nor has it been shown that 
Jobbers cannot successfully compete with natural gas. No substantial 
injury has been proved. 

As for the public interest, and the effect thereon of such displace- 
ment of fuel oil as will occur by reason of this competition from natural 
gas, the examiner (mimeo, page 5) makes this statement: "Granting that 
it is in the public interest for the fuel oil business in Rockingham County 
to prosper, it is not in the public interest for such business to prosper 
at the expense of the people of such county being deprived of natural-gas 
service." This statement cannot be construed as a finding that the fuel 
oil business in the county will not continue to prosper when 
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natural-gas service is introduced into the area, since there has been no 
showing that Jobbers will suffer substantial injury by reason of such 
competition. Considered in the light of the examiner's correlative 
finding that it is in the public interest for the people of the county to 
have natural-gas service, the only proper construction to be given to 
the quoted statement is that the public interest will be better served 
by permitting the proposed natural-gas service than by depriving the 
people of that service to protect Jobbers' fuel oil business from the 
competition of natural gas. This is clear from the examiner's ultimate - 


[ 3485] 

200 
conclusion that the granting of Blue Ridge's application is necessary and 
desirable in the public interest. 

When there is a demonstrable public need for natural-gas service, 
and the benefits to the public and the feasibility of such service have been 
shown, there is no basis for denying such service simply because it will 
offer competition to an existing fuel and there will be some displacement 
of the existing fuel by reason of the public demand for natural gas. As in 
the cases cited by the examiner in his decision, there is nothing in the 
record in this proceeding to indicate that it would be in the public interest 
to deny consumers in this area the use of natural gas as proposed; and 
although there may be some loss of business to Jobbers, the public in- 
terest in the proposed natural-gas service outweighs any interest which 
may be adversely affected by such service. 

Jobbers' petition to reopen this proceeding for further evidence is 
based upon a filing by Atlantic Seaboard on November 4,'1959, of proposed 
increased rates which would affect the cost of gas to Blue Ridge. Jobbers 
contends that the Commission should consider the effect of Atlantic Sea- 
board's proposed increased rates in passing upon Blue Ridge's application 
in this proceeding, and that the proceeding should be reopened for evi- 
dence showing the impact of these increases on Blue Ridge's estimates 
of costs, revenues and sales, and on the rates of return and debt coverage 
ratios projected on the basis of these estimates, since the examiner relied 
on these estimates in finding the Blue Ridge project to be economically 
and financially feasible. 

Atlantic Seaboard's proposed increased rates, other than its pro- 
posed IS rate for industrial service, were suspended by Commission order 
issued December 4, 1959, in Atlantic Seaboard Corporation, Docket No. 
G-20272, and cannot be made effective by Atlantic Seaboard prior to 
expiration of the suspension period on May 7, 1960. Furthermore, the 
proposed rates may never be approved by the Commission. Since the 
IS rate applies only to a lesser, and a progressively smaller, portion 
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of the gas to be sold by Atlantic Seaboard to Blue Ridge, i/ any 


which the proposed 


SE Pe OAT LN NANOS NR 
1/ Exhibit No. 18, Schedule 4 shows estimated annual IS purchases and 
total gas purchases as follows: (Cont.) 
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increased rates may have on the feasibility of Blue Ridge's project is 


mostly hypothetical at this time. 


The examiner has already found Blue Ridge's project to be feasible 


on the basis of two successive increased rate proposals by Atlantic Sea- 
board which have been put into effect subject to refund since this proceed- 


ing commenced, and which also may never be approved by the 
The subsequent filing by Atlantic Seaboard of further proposed 
creases, the impact of which is mostly hypothetical at this tim 


Commission. 
rate «in- 


e, is not 


a change in fact constituting sufficient ground for reopening under Sec- 
tion 1.33 of the Commission's Rules of Practice and Procedure. There 
must be some end to this proceeding, which already has achieved the 
distinction of being one of the longest, if not the longest, Section 7(a) 
proceedings on record. Blue Ridge’s application for a supply of gas 


from Atlantic Seaboard has been found to be necessary and desirable 
in the public interest, and the public interest requires that a 

tion be finally acted upon without further delay. We cannot find that the 
public interest requires a reopening of this proceeding solely because 


Blue Ridge's supplier has proposed an increase in rates which 


s applica- 


might 


result in an increase in the cost of Blue Ridge's gas at some future 
time. We conclude that the petition to reopen should be denied. 


The Commission finds: 


(1) The decision of the presiding examiner issued herein on 
October 20, 1959, should be modified consistent with the foregoing, and 
as so modified should be adopted as the decision of the Commission as 


of the date of issuance of this order. 
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(2) The exceptions to the examiner's decision and the request for 
oral argument filed herein by Virginia Petroleum Jobbers Association 
on November 9, 1959, should be denied. 

(3) The petition to reopen for further evidence filed herein by 
Virginia Petroleum Jobbers Association on November 13, 1959, should 
be denied. 


1/ (Cont.) First Year Third Year Fifth Year 
IS Purchases (Mcf) 266,400 247,825 | 66,600 
Total Gas Purchases (Mcf) 801,620 992,790 1,226,990 
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The Commission Orders: 


(A) The decision of the presiding examiner issued herein on 
October 20, is hereby modified consistent with the foregoing, and as 


so modified is hereby adopted as the decision of the Commission as of 
the date of issuance of this order. 

(B) The exceptions to the examiner's decision and the request 
for oral argument filed herein by Virginia Petroleum Jobbers Associa- 
tion on November 9, 1959, are hereby denied. 

(C) The petition to reopen for further evidence filed herein by 
Virginia Petroleum Jobbers Association on November 13, 1959, is 
hereby denied. 


By the Commission. 


/s/ Joseph H. Gutride, 
[SEAL] Secretary. 


QUESTIONS PRESENTED 


| 1. Can the Federal Power Commission deny an applica- 
tion for a subpoena on the ground that the witness is an 
expert and that his evidence, although relevant and mate- 
rial, would be about matters which had come to his knowl- 
edge in his capacity as an expert? 


| 2. Can the Federal Power Commission find a natural gas 
distribution project economically feasible on the basis of 
the report, opinion and estimates of an expert witness em- 
‘ployed by the applicant when (a) it has denied a subpoena 
decus tecum on another expert who was also employed by 
the applicant to prepare and did prepare a report on the 
‘same project and who reached conflicting opinions and 


made different estimates, and when (b) the opinions and 
iestimates relied upon conflict with unimpeached and uncon- 
tradicted evidence of facts? 


| 3. Can the Federal Power Commission refuse to re-open 
la proceeding to take additional evidence respecting the im- 
‘pact on a proposed distribution project of rate increases by 
‘the natural gas company which would supply it gas on the 
igrounds that any impact is ‘‘mostly hypothetical at this 
time’, and that the proceeding (then before it on excep- 
tions to the Examiner’s initial decision) has already run 
long enough? 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,750 


Vircinta PETROLEUM JoBBERS ASSOCIATION, Petitioner 
v. 


FeperaL Power Commission, Respondent 
Bive Roce Gas Company, Intervenor 


On Petition for Review of Order of Federal Power Commission 
Application of Blue Ridge Gas Company 
Under Section 7(a) of the Natural Gas Act 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The jurisdiction and venue of this Court are founded on 
Section 19(b) of the Natural Gas Act, 15 U.S.C.A. 717r(b). 
That Section gives this Court jurisdiction to review orders 
of the Federal Power Commission issued under the Natural 
Gas Act. 


The order this Court is here asked to review and set 
aside was issued by the Federal Power Commission on 
February 1, 1960, in a proceeding before it styled In the 
Matter of Blue Ridge Gas Company, Docket No. G-14422. 
(R. 3483). That order granted Blue Ridge Gas Company’s 
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application under Section 7(2) of the Natural Gas Act 
requesting that Atlantic Seaboard Corporation be directed 
to sell gas to it, and denied Petitioner’s petition to reopen 
the proceeding for further evidence. Thereafter Petition- 
er filed a timely petition for rehearing (R. 3488), which 
Respondent denied by order of March 25, 1960 (R. 3499), 
thereby rendering its order of February 1, 1960 final and 
judicially reviewable in this Court. 


STATEMENT OF THE CASE 


The Proceedings Before Respondent. 

On February 7, 1958, Blue Ridge Gas Company, a Vir- 
ginia corporation, filed an application with Respondent for 
an order pursuant to Section 7(a) of the Natural Gas Act 
directing Atlantic Seaboard Corporation, a natural gas 
company certificated by Respondent to transport and sell 
natural gas in interstate commerce, to establish physical 
connection of its facilities with facilities proposed to be 
constructed by Blue Ridge and to sell and deliver natural 


gas to Blue Ridge for distribution by it in the City of Har- 
risonburg, Virginia and other places in Rockingham Coun- 
ty, Virginia. (R. 3265). 


Petitioner is a non-profit membership corporation char- 
tered under the laws of Virginia. It is composed of mar- 
keters, distributors and retailers of petroleum and petro- 
leum products in the Commonwealth of Virginia, including 
specifically the City of Harrisonburg and Rockingham 
County. (R. 3386). Petitioner timely filed a verified peti- 
tion to intervene in the proceeding on Blue Ridge’s appli- 
cation. Said petition recited that Petitioner’s members 
would compete in the fuel market with the sales proposed 
in the application, challenged inter alia the economic feasi- 
bility of the proposal, alleged that the grant of the appli- 
cation would not be necessary or desirable in the public 
interest, and prayed that Petitioner be made a party to 
the proceeding with the right to adduce evidence therein by 
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way of direct and cross-examination on all matters relevant 
to the disposition of the application and to brief and argue 
the matter to the hearing examiner and Respondent. 


On June 26, 1958, Respondent issued two orders. One 
set the matter for hearing on July 21, 1958. The other 
denied Petitioner’s petition to intervene and granted At- 
lantic Seaboard Corporation’s petition to intervene. On 
July 2, 1958 Petitioner filed with Respondent, pursuant to 
Section 1.34 of its Rules of Practice and Procedure, a peti- 
tion for rehearing of the order denying its petition to inter- 
vene, together with a motion to stay the hearing set for 
July 21, 1958 until the right of Petitioner to be a party 
thereto and to participate therein were finally resolved. 
On July 17, 1958, Respondent issued an order denying Peti- 
tioner’s petition for rehearing and denying its motion to 
stay. Three days of hearings were held on July 21, 22 and 
23, 1958, and on August 6, 1958 Presiding Examiner Howell 
Purdue issued a decision granting Blue Ridge’s applica- 
tion. On August 20, 1958 Respondent adopted that decision. 


In the meantime, on July 21, 1958, Petitioner filed with 
the Court a petition for review of Respondent’s order of 
June 26, 1958 denying it leave to intervene in the proceed- 
ing. Thereafter, on October 14, 1958, Petitioner filed a 
petition for review of the Respondent’s order of August 
20, 1958 granting Blue Ridge’s application. The two peti- 
tions for review were consolidated and on March 19, 1959 
this Court rendered its opinion and judgment reversing 
said orders of Respondent and remanding the proceeding 
to it with directions to permit Petitioner to intervene and 
then to conduct a new hearing on Blue Ridge’s application. 
Virginia Petroleum Jobbers Assn. v. F.P.C., 265 F. 2d 364. 


Pursuant to this Court’s directions on remand Respond- 
ent permitted Petitioner to intervene in the proceeding on 
Blue Ridge’s application (R. 3362), and 16 days of hearings 
were held before Presiding Examiner Purdue between May 
11 (R. 271) and July 17, 1959 (R. 2277). During the course 
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of the hearings Petitioner applied for a subpoena duces 
tecum, which application was denied, first by the Exam- 
iner (R. 1038, 1039, 3373), and then by Respondent (R. 
3380). Upon the conclusion of the hearings briefs and 
reply briefs to the Examiner were filed by all parties except 
Atlantic Seaboard, which did not participate in the pro- 
ceeding after the remand, and on October 20, 1959 the Exam- 
iner issued a decision granting Blue Ridge’s application 
(R. 3385). 


On November 9, 1959 Petitioner filed exceptions to the 
decision of the Examiner (R. 3414). On November 13, 
1959 Petitioner filed a petition to reopen the proceedings 
for further evidence respecting the impact on the economic 
and financial feasibility of Blue Ridge’s project of an in- 
crease in rates for gas filed by Atlantic Seaboard on No- 
vember 4, 1959 (R. 3466). On February 1, 1960, Respond- 
ent issued a single order adopting the Examiner’s decision 
of October 20, 1959 and denying Petitioner’s petition to 
reopen the proceeding for further evidence (R. 3483). On 


March 25, 1960 Respondent denied Petitioner’s petition for 
re-hearing of the order of February 1, 1960 (R. 3499). 


The Blue Ridge Project. 


Blue Ridge Gas Company proposes to construct at an 
estimated capital cost of $1,578,419 (R. 2556) 18 miles of 
pipeline in Virginia from a point on the pipeline of the 
‘Atlantic Seaboard Corporation near New Market through 
Broadway and Timberville to Harrisonburg, and an addi- 
tional 12.5 miles of pipeline from Harrisonburg to an elec- 
tric generating station owned by the City near Monte- 
video. (R. 2662). Blue Ridge would buy natural gas from 
Atlantic at the point of proposed interconnection, transport 
it through the proposed pipeline and sell it to residential, 
commercial and industrial consumers in Broadway, Tim- 
berville and Harrisonburg, and to the generating plant 
at Montevideo. 
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Blue Ridge’s application for an allocation of gas from 
Atlantic sought a maximum of 1300 Mcf per day in the 
first year and 2,041 Mef per day in the third year of opera- 
tion and estimated its annual requirements to be 801,620 
Mef in the first year and 992,790 Mef in the third year. 
(R. 2612). The basis of these estimates was a report of 
Ford, Bacon and Davis, an engineering firm employed by 
Blue Ridge to study the economic feasibility, as well as 
to design and supervise the construction of the project. 
This report (R. 2575-2644), was the evidence upon which 
the Examiner and Respondent relied to support the finding 
that the project was feasible, and that it was therefore 
necessary and desirable in the public interest to direct 
Atlantic to establish physical connection with the facilities 
proposed to be built by Blue Ridge and to sell it a maximum 
daily volume of gas of 2,041 Mef. (R. 3385-3400; 3483-3487). 


STATUTES AND RULES INVOLVED 
Natural Gas Act, Section 7(a), 15 U.S.C. 717£(a) : 


Whenever the Commission, after notice and opportu- 
nity for hearing, finds such action necessary or desira- 
ble in the public interest, it may by order direct a 
natural-gas company to extend or improve its trans- 
portation facilities, to establish physical connection of 
its transportation facilities with the facilities of, and 
sell natural gas to, any person or municipality engaged 
or legally authorized to engage in the local distribution 
of natural or artificial gas to the public, and for such 
purpose to extend its transportation facilities to com- 
munities immediately adjacent to such facilities or to 
territory served by such natural-gas company, if the 
Commission finds that no undue burden will be placed 
upon such natural-gas company thereby: Provided, 
That the Commission shall have no authority to com- 
pel the enlargement of transportation facilities for such 
purposes, or to compel such natural-gas company to 
establish physical connection or sell natural gas when 
to do so would impair its ability to render adequate 
service to its customers. 
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Natural Gas Act, Section 14(c), 15 U.S.C. 717m: 


For the purpose of any investigation or any other 
proceeding under this act, any member of the Com- 
mission, or any officer designated by it, is empowered 
to administer oaths and affirmations, subpena wit- 
nesses, compel their attendance, take evidence, and 
require the production of any books, papers, corre- 
spondence, memoranda, contracts, agreements, or other 
records which the Commission finds relevant or mate- 
rial to the inquiry. Such attendance of witnesses and 
the production of any such records may be required 
from any place in the United States or at any desig- 
nated place of hearing. Witnesses summoned by the 
Commission to appear before it shall be paid the same 
fees and mileage that are paid witnesses in the courts 
of the United States. 


Administrative Procedure Act, Section 6(c), 5 U.S.C. 
1005(c) : 


Subpenas.—Agency subpenas authorized by law shall 
be issued to any party upon request and, as may be 


required by rules of pee upon a statement or 


showing of general relevance and reasonable scope of 
the evidence sought. Upon contest the court shall 
sustain any subpena or similar process or demand to 
the extent that it is found to be in accordance with law 
and, in any proceeding for enforcement, shall issue an 
order requiring the appearance of the witness or the 
production of the evidence or data within a reasonable 
time under penalty of punishment for contempt in case 
of contumacious failure to comply. 


Administrative Procedure Act, Section 7(c), 5 U.S.C. 
1006(c) : 


Evidence.—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden 
of proof. Any oral or documentary evidence may be 
received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon con- 
sideration of the whole record or such portions thereof 
as may be cited by any party and as supported by and 
in accordance with the reliable, probative, and substan- 
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tial evidence. Every party shall have the right to 
present his case or defense by oral or documentary evi- 
dence, to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts. In rule making or deter- 
mining claims for money or benefits or applications for 
initial licenses any agency may, where the interest of 
any party will not be prejudiced thereby, adopt pro- 
cedures for the submission of all or part of the evi- 
dence in written form. 


Administrative Procedure Act, Section 10(e), 5 U.S.C. 
1009(e) : 


Scope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide 
all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to 
constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsup- 
ported by substantial evidence in any case subject to 
the requirements of sections 7 and 8 or otherwise re- 
viewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the review- 
ing court. In making the foregoing determinations the 
court shall review the whole record or such portions 
thereof as may be cited by any party, and due account 
shall be taken of the rule of prejudicial error. 


Rules of Practice and Procedure of the Federal Power 
Commission, Section 1.23(a) : 


Issuance. Subpenas for the attendance of witnesses 
or for the production of documentary evidence, unless 
directed by the Commission upon its own motion, will 
issue only upon application in writing to the Commis- 
sion or the presiding officer, except that during sessions 
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of a hearing in a proceeding, such application may be 
made orally on the record before the Commission or 
presiding officer, who shall specify as nearly as may 
be the general relevance, materiality, of the evidence 
sought and to issue such subpenas in accordance with 
such determination. Such written applications shall 
be verified and shall specify as nearly as may be the 
general relevance, materiality, and scope of the testi- 
mony or documentary evidence sought, including, as 
to documentary evidence, specification as nearly as may 
be, of the documents desired and the facts to be proved 
by them in sufficient detail to indicate the materiality 
and relevance of such documents. 


Rules of Practice and Procedure of the Federal Power 
Commission, Section 1.33(a) : 


Method of reopening—(1) By parties. At any time 
after the conclusion of a hearing in a proceeding or 
adjournment thereof sine die, but before entering and 
issuance by the Commission of a final order or rule, 
any party to the proceeding or staff counsel may file 
with the Commission a petition to reopen the proceed- 
ing for the purpose of taking additional evidence. 
Such petition shall set forth clearly the facts claimed 
to constitute grounds requiring reopening of the pro- 
ceeding, including material changes of fact or of law 
alleged to have oceurred since the conclusion of the 
hearing, and shall in all other respects conform as 
applicable to the requirements of §§1.7 and 1.15 to 
1.17, inclusive. 


STATEMENT OF POINTS 


1. Respondent erred in denying Petitioner’s application 
for a subpoena duces tecum. 


2. Respondent erred in granting Blue Ridge’s applica- 
tion upon findings and conclusions not supported by sub- 
stantial evidence. 


3. Respondent erred in denying Petitioner’s petition to 
re-open the proceedings for the purpose of taking addi- 
tional evidence respecting a material change of fact arising 
after the hearing record was closed. 
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SUMMARY OF ARGUMENT 


In April of 1956 there was transmitted to Blue Ridge 
a report by Ebasco Services Incorporated, which had been 
previously commissioned by Blue Ridge and which con- 
cluded on the basis of a personal investigation and study by 
one Alan E. Lockwood, a professional engineer in the em- 
ploy of Ebasco, that the economic feasibility of a project 
substantially identical to that in issue was highly doubtful. 
Petitioner applied for a subpoena duces tecum on Mr. Lock- 
wood on the ground that the heart of Blue Ridge’s case was 
the report of Ford, Bacon & Davis, which contained the 
results of a study and investigation by Joseph Ross, a 
professional engineer in its employ, and which concluded 
that Blue Ridge’s project was economically feasible. Al- 
though the Examiner found that the evidence sought by 
subpoena ‘‘may be relevant and material’’ he and Respond- 
ent denied the application therefor on the ground that Mr. 
Lockwood should not be compelled to give expert testimony 
at a lay witness’ fee, and that Petitioner should privately 
arrange to compensate him for his voluntary appearance. 


Respondent’s denial of a subpoena was error in that the 
general rule, which is applied in this Circuit, is that an 
expert witness may be compelled to testify as to matters of 
professional opinion or of which he has special knowledge 
by reason of his expertise at the fee of an ordinary wit- 
ness, at least where he has previously formed opinions and 
reached conclusions and thus will not be required to go out 
and qualify himself to testify, but merely to testify as to 
what he has already done as an expert. 


Respondent’s erroneous denial of Petitioner’s application 
for subpoena was highly prejudicial in this case. The engi- 
neer of Ford, Bacon & Davis testified that Ebasco is, like 
his firm, a reputable one whose business is studying 
and reporting on the feasibility of gas projects. Moreover, 
Respondent adopted the Report of Ford, Bacon & Davis as 
establishing the economic feasibility of the project largely 
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on the basis that it is a firm of the highest standing and of 
excellent reputation. 


The absence of substantial evidence to support Respond- 
ent’s findings that Blue Ridge’s application should be 
granted is plain. To begin with, Respondent cannot be 
heard to say that the evidence to support the claim of 
economic feasibility is substantial when it has erroneously 
foreclosed Petitioner from adducing evidence to the con- 
trary. Furthermore, the evidence that Blue Ridge has a 
gas supply available rests on (1) an ambiguous letter by 
one of Atlantic’s lawyers, (2) three applications by At- 
lantic and its affiliates to sell gas, which have not been 
heard and in which the availability of gas is a major issue, 
and (3) a service agreement with Atlantic for sales under 
a rate schedule which covers service that Atlantic can 
interrupt or curtail in its sole discretion, under which it 
has never sold any gas, and under which its latest filings 
with Respondent project no sales whatever. 


Respondent relied on the opinions and estimates of the 
engineer of Ford, Bacon & Davis to establish the existence 
of adequate markets in the face, not only of its refusal to 
permit the testing of those opinions and estimates with 
the opinions and estimates of an engineer of an equally com- 
petent firm, but in the face of shortcomings it itself agreed 
existed in the methods of making those estimates, in the face 
of unimpeached and uncontradicted evidence that the total 
actual volumes of fuel oil consumed for industrial use in 
Rockingham County were less than the equivalent amount 
of gas Ford, Bacon & Davis predicted eight industrial con- 
cerns would consume, in the face of the abysmal failure of 
Shenandoah Gas Company to make a success of its project 
for the distribution of gas in an admittedly similar com- 
munity some 60 miles further north in the same Valley of 
Virginia, and in the face of the testimony of Petitioner’s 
concededly competent economic witness that the project, on 
the evidence, was speculative and unproven, and that a 
prudent investor would not put his money into it. 
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The decision of the Examiner that Respondent adopted 
makes plain that Blue Ridge’s project is at best nip and 
tuck. Despite this, Respondent refused to re-open the 
record to take evidence of the impact thereon of substatial 
increases in rates filed by Atlantic while this proceeding 
was pending on exceptions to the Examiner’s decision. It 
grounded its refusal on the theory that the impact of the 
increases was mostly hypothetical, and that the proceeding 
had already run too long. This was error. The rate in- 
creases are now in effect and no part of the crucial increase 
in the rate for gas to be sold by Blue Ridge to the electric 
generating plant of Harrisonburg is subject to refund. As 
for the increase that is being collected subject to refund, 
Respondent itself has been so concerned at the practical 
adverse consequences of such increases that it has devised 
an interim order procedure to try to alleviate them in part. 


The short answer to the claim that the proceeding had 
already taken too long is that the delay was attributable 
to Respondent’s initial unlawful refusal to permit Peti- 
tioner to intervene, thus forcing it to vindicate its right in 
this Court, which reversed Respondent’s original orders 
and directed a hearing de novo on the application. The rate 
increases of Atlantic are a relevant factor in determining 
where lies the public interest in this matter. Where Re- 
spondent has ignored such factors the scope of judicial 
review is broad enough, and should be exercised, to order 
their consideration. 


ARGUMENT 
POINT I 
THE DENIAL OF A SUBPOENA 
The Bases of the Application and Its Denial. 
During the course of the proceeding before Respondent 
Petitioner discovered that Ebasco Services Incorporated 


had been commissioned by Blue Ridge Gas Company, then 
called Consumer Utility Company, to prepare a report on 
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the feasibility of a project to supply natural gas to Harri- 
sonburg for distribution to domestic, commercial and indus- 
trial customers and to the electric generating plant of the 
City of Harrisonburg near Montevideo. A report was 
prepared by Alan E. Lockwood, an engineer employed by 
Ebasco, after a personal survey by him of Harrisonburg 
and Rockingham County, and transmitted to Blue Ridge 
in April of 1956. 


Accordingly, on May 29, 1959, Petitioner applied orally 
on the record for the issuance of a subpoena duces tecum 
on Alan E. Lockwood to appear and testify at the hearings 
and bring his report on the feasibility of Blue Ridge’s 
project with him. Blue Ridge opposed Petitioner’s appli- 
cation and the Examiner orally denied it (R. 1038-1039). 
Thereafter Blue Ridge withdrew its opposition by a written 
motion asking the Examiner to reconsider his oral denial 
(R. 3373). Thereupon the Examiner issued a written order 
denying the motion to reconsider, thus leaving in effect his 
oral order denying the subpoena (R. 3373). 


In his written order the Examiner found “that the evi- 
dence which intervenor (Petitioner) proposes to adduce 
by the said Alan E. Lockwood may be relevant and mate- 
rial’’, (R. 3373, Emphasis supplied). But he concluded 
that the testimony would be expert testimony, and therefore 
should not be compelled at a lay witness’ fee of $4.00 per 
day. Instead, said the Examiner, Petitioner should ar- 
range to pay Mr. Lockwood compensation as an expert 
witness and ‘‘for his voluntary attendance at the hearing’. 
(R. 3373). 


While Blue Ridge’s motion to reconsider was pending 
before the Examiner Petitioner filed with Respondent a 
formal application for a subpoena duces tecum on Mr. Lock- 
wood for the production of his Report (R. 3367). At 
the same time Petitioner tendered the sum of eighty 
dollars to cover the fees and mileage prescribed by Sec- 
tion 14(c) of the Natural Gas Act and Section 1.22(c) of 
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Respondent’s Rules of Practice and Procedure, i.e., those 
prescribed for like services in the District Courts of the 
United States by Section 1821 of the Judicial Code of the 
United States (R. 3367). In said application for subpoena, 
Petitioner set forth the relevance and materiality of Mr. 
Lockwood’s evidence as follows (R. 3368, 3369) : 


In April of 1956, Ebasco Services Incorporated trans- 
mitted to Consumers Utility Company of Harrison- 
burg, Virginia, the then corporate name of Blue Ridge 
Gas Company, a report on the feasibility of a project 
to supply natural gas to Harrisonburg for distribution 
to domestic, commercial and industrial customers and 
to the electric generating plant of the City of Harrison- 
burg near Montevideo, Rockingham County, Virginia. 
The preparation of said report was commissioned by 
the applicant for an allocation of gas under Section 
7(a) of the Natural Gas Act in these proceedings 
and was prepared by Alan EB. Lockwood after a per- 
a survey by him of Harrisonburg and Rockingham 

ounty. 


The Ebasco Report, like the Report of Ford, Bacon 
& Davis (Exhibit 18 in the Record in these proceed- 
ings) [R. 2575-2644], contains a description of the 
project, and data respecting the population, fuel use 
and general economies of the area proposed to be served 
by Blue Ridge. Like the latter Report the former 
estimates a project cost of slightly more than $1,000,- 
000 in the first year, although it assumes a pipeline 
connecting with that of Atlantic Seaboard somewhat 
shorter in length than that Blue Ridge now proposes. 
Like the latter Report the former estimates numbers 
of customers by classes, quantities of gas to be sold 
to each class, revenues from estimated sales, annual 
and maximum day requirements and cost of gas pur- 
chased. On the basis of the facts and estimates con- 
tained in the Ebasco Report, which differ sharply from 
those contained in the Ford, Bacon & Davis Report, 
Mr. Lockwood was of the opinion that the economic 
feasibility of a project to bring natural gas to Harri- 
gonburg was highly doubtful. Witness Ross of Ford, 
Bacon & Davis, who sponsored Exhibit 18, admitted 
on cross-examination that Ebasco Services is a repu- 
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table organization whose business, like that of Ford, 
Bacon & Davis, is the study of the feasibility of nat- 
ural gas projects, the preparation of reports thereon, 
and the giving of expert opinion testimony therefrom. 
(Tr. p. 1012, 1013). [R. 1012-1013]. 


The Report of Ford, Bacon & Davis (Exhibit 18), 
prepared almost altogether in October of 1957, and tes- 
tified to by Witness Ross, is the entire basis for the 
claim of Blue Ridge that its proposed project is eco- 
nomically feasible. The alleged facts, estimates, opin- 
ions and judgments of Witness Ross embodied therein 
and amplified in his testimony therefrom are the heart 
of Blue Ridge’s case. In these circumstances the rele- 
vance and materiality of the Ebasco Report on the cen- 
tral issue of economic feasibility is beyond question. 
Blue Ridge itself tacitly conceded this by withdrawing 
its objections to Intervenor’s oral application for sub- 
poena made to the Presiding Examiner at the close of 
the hearing on May 29, 1959. See its ‘‘Motion of 
Waiver of Objection and Request to Reconsider” filed 
with the Presiding Examiner on June 9, 1959.7 


By order issued June 25, 1959, Respondent denied the 
request for subpoena. (R. 3380). ‘“Without passing upon 
the relevance and materiality of the evidence proposed to 
adduced by the witness, Lockwood”’ (R. 3380), Respondent 
adopted the Examiner’s ruling that Mr. Lockwood was an 
expert witness and therefore should not be compelled to 
testify at a lay witness’ compensation, and that Petitioner 
should arrange for his voluntary attendance at the hear- 
ing. (R. 3380). 


Matters Respondent May Consider. 


There is no requirement that a party to a proceeding 
make arrangements for the voluntary appearance of a 
witness. The time-honored and only judicially recognized 


1 Changing its mind a second time, Blue Ridge filed an opposition to Peti- 
tioner’s application to the Commission on June 23, 1959 (R. 3375). 


2 The order is also published at 21 F.P.C. 901. 


method of summoning a witness is by subpoena. Wigmore, 
Evidence (3rd Ed.) Vol. 8, § 2199. In Blackmer v. U.S., 
284 U.S. 421, 438, the Supreme Court of the United States 
stated in unequivocal terms: “It is also beyond controversy 
that one of the duties which the citizen owes to his govern- 
ment is to support the administration of justice by attend- 
ing its courts and giving his testimony whenever he is 
properly summoned.” See also C.A.B. v. Hermann, 353 
U.S. 322; Universal Airline Inc. v. Eastern Airlines, Inc., 
88 App. D.C. 219, 188 F. 2d 993. Section 14(c) of the Nat- 
ural Gas Act authorizes Respondent to issue subpoenas for 
the production of evidence ‘‘relevant or material to the 
inquiry’’ in any proceeding under the Act, and Respondent 
exercises that authority. See Re Texas Eastern Transmis- 
sion Corporation, 15 F.P.C. 1565; Re Gulf Od Corporation 
et al., Docket No. G-9520 et al., order issued June 13, 1960; 
Re Deep South Oil Company of Texas et al., Docket No. 
CI 60-263, order issued June 24, 1960. In each of these 
cases Respondent issued subpoenas. 


Moreover, Sections 6(c) and 7(c) of the Administrative 
Procedure Act make it abundantly clear that private liti- 
gants are to have untrammelled rights to obtain subpoenas 
for the production of evidence before administrative agen- 
cies upon, to quote Section 6(c), a ‘‘statement or showing 
of general relevance and reasonable scope of the evidence 
sought.’? But if any gloss is required, the legislative his- 
tory of that Act makes plain that the rights of litigants are 
not to be dependent on the whim or caprice of the agency. 
In the Senate Judiciary Committee Print explaining the bill 
which became the Act, Section 6(c) is explained as follows: 


“Statutory provisions conferring administrative sub- 
pena powers are usually incomplete. They confer 
powers, but say nothing of the conditions of issuance 
or the rights of private parties. Subsection (¢) is de- 
signed to: (1) Assure that private parties as well as 
agencies shall have a right to such subpoenas. This is 
an indispensable requisite to fair procedure since if the 
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private party does not have the benefit of compulsory 
process he may not be able to secure witnesses or evt- 
dence while the agency can have such process for its 
own purposes”. (Sen. Doc. No. 248, 79th Cong., 2d 
Sess. p. 27. Emphasis supplied). 


A subpoena issued by Respondent of course runs through- 
out the United States. Section 14(c) of the Natural Gas 
Act specifically so provides. The territorial limits of 
Rule 45 of the Rules of Civil Procedure have no applica- 
bility. Indeed the Note to Rule 45 as originally promul- 
gated recognizes that administrative subpoenas stand on a 
different footing, for it states: ‘‘Many of these {adminis- 
trative] statutes do not place any territorial limits on the 
validity of subpenas so issued, but provide that they may 
be served anywhere within the United States.” See also 
U.S. v. Arizona Canning Company, 212 F. 2d 532 (CA 10, 
1954); N.L.R.B. v. Gunaca, 135 F. Supp. 790, affirmed by 
adoption of opinion of District Judge, 230 F. 2d 542. 


The Natural Gas Act, Respondent’s Rules of Practice, 


the Administrative Procedure Act, the legislative history 
of the latter and the cases support and require the issuance 
of the subpoena requested in this proceeding. We turn then 
to the reason Respondent offers for denying it. It is not 
that the evidence proposed to be adduced is not relevant 
and material, but that the witness is an expert and his 
testimony may be ‘“‘expert testimony’’, while his fee as a 
witness would be that provided by law for laymen. We 
submit that Respondent cannot deny a subpoena on this 
ground. It cannot deny a subpoena unless it properly finds 
that the evidence sought is not relevant. 


In this case the Examiner found that the evidence sought 
‘may be relevant and material’. Respondent itself osten- 
sibly ducked the question (R. 3380), although its order deny- 
ing the subpoena recites enough to show that the evidence 


3 There is no dispute that Petitioner tendered the proper statutory fees. 
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is relevant and material. Certainly, as a practical matter, 
if Respondent thought the evidence irrelevant or imma- 
terial, it would have been easy enough to have put the 
denial on that ground.‘ Only recently, Respondent recog- 
nized that under the Natural Gas Act the only question on 
the issuance of a subpoena vel non is whether the evidence 
is relevant and material to the inquiry. Re East Tennessee 
Natural Gas Co., 23 F.P.C. 629, 630 (order issued April 
25, 1960). Respondent there ruled that under Section 
14(c) of the Act, a trial examiner does not have the author- 
ity to issue a subpoena duces tecum in the absence of a prior 
finding by Respondent itself that the evidence requested is 
relevant or material. Said Respondent: ‘‘The plain lan- 
guage of the Natural Gas Act requires that we first make a 
finding that the requested books, records and other docu- 
ments are relevant or material to the inquiry.” It follows 
that Respondent had no warrant to consider whether or not 
the witness sought to be subpoenaed was an expert witness 
and would be called upon to give expert testimony. 


The Denial Was Error. 


Assuming arguendo that Respondent had statutory au- 
thority to consider whether the evidence sought would be 
“expert evidence,’’ it erred in holding that Petitioner 
must arrange to compensate the witness as an expert and 
arrange to have him testify voluntarily. The general rule 
is that an expert witness is not entitled to additional com- 
pensation. This is certainly true where, as in this case, 
the witness has already performed his function as an 
expert, i.e. made a study and submitted a report, and 
nothing more is required of him than testimony thereon. 
The general rule is stated in Wigmore on Evidence, (3rd 
Ed.) Vol. 8, § 2203, page 134, as follows: 


+Cf. Cia Mexicana de Gas v. F.P.C., 167 F. 2d 804 (CA 5, 1948) where the 
Court upheld the refusal of Respondent to issue a subpoena on the ground that 
the testimony would not have been relevant or material to the issues involved. 
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“‘Tt has therefore been generally held that an expert 
witness is not entitled to demand additional compensa- 
tion, other than the ordinary witness-fees, before at- 
tending to testify on the stand.” 


This general rule is followed in this Circuit. Bradley v. 
Davidson, 47 App. D.C. 266, 284 (1918). In that case, a 
real estate expert had made an appraisal of property. He 
was subpoenaed as a witness, but refused to give his opin- 
ion unless he was paid compensation as an expert. His 
refusal was sustained by the trial court. On appeal, this 
Court reversed, saying: 


“Tt was error for the court not to compel the testimony 
of the witness Rust and the other members of the so- 
called Real Estate Brokers Association Appraisement 
Committee. They were regularly subpenaed, not for 
the purpose of compelling them to go out and make an 
appraisal of this property, but to appear on the wit- 
ness stand and testify as to facts within their knowl- 
edge. Apart from statute it may be laid down as a 
general rule that an expert witness may be compelled 
to testify as to matters of a professional opinion, or 
matters of which he has gained a special knowledge by 
reason of his professional training or experience, with- 
out any compensation other than the fee of an ordinary 
witness.” (Emphasis supplied). 


In support of its holding this Court cited Stevens v. 
Worcester, 196 Mass. 45, 56, 81 N.E. 907, in which ‘‘it was 
ruled that a witness qualified as an expert as to a certain 
subject may be required to express an opinion regarding 
that subject, if he has one, but cannot be required to per- 
form labor in order to qualify him so to do. In that case, 
as here, the witness had formed an opinion which he had 
committed to writing.’ (Emphasis supplied). 


These cases are on all fours with that here. Petitioner 
was not seeking to compel Mr. Lockwood to go out and make 
a survey and report his findings. Rather, Petitioner sought 
his testimony about a report he had already made for Blue 


Ridge. In this situation, Mr. Lockwood was being called 
to testify as any lay witness having knowledge of facts in 
issue in the case. City and County of San Francisco v. 
Superior Court, 231 P. 2d 26, 29. In that case a physician 
refused to testify as to the condition of a person whom he 
had examined without payment of more than the ordinary 
witness fee. After concluding that the physician-patient 
privilege did not apply under the facts of the case, the 
Supreme Court of California addressed itself to the issue of 
additional compensation. It held that ‘‘in testifying as a 
witness, the doctor would simply be imparting information 
relevant to the issue, as he would had he been a witness 
to the accident.... A physician who has acquired knowl- 
edge of a patient or of specific facts in connection with a 
patient may be called upon to testify to those facts with- 
out any compensation other than the ordinary witness re- 
ceives for attendance upon court.”’ 


Furthermore, Petitioner would have been subject to cen- 
sure for improper conduct had it tried to make a private 
arrangement to have Mr. Lockwood, a professional engi- 
neer, testify voluntarily for it about a report he had pre- 
pared for Blue Ridge in his professional capacity, and for 
which he was undoubtedly compensated. Compare Alexan- 
der v. Watson, 128 F. 2d 627 (CA 4, 1942). 


The Erroneous Denial Was Prejudicial 


It cannot seriously be contended that Respondent’s error 
in refusing to issue a subpoena on Mr. Lockwood was not 
prejudicial. As we have seen he, as an employee of Ebasco 
Services Incorporated, made a study in April, 1956 of a 
project substantially similar to that in issue and concluded 
that its economic feasibility was highly doubtful. It was 
admitted that Ebasco Services Incorporated is a reputable 
organization whose business, like that of Ford, Bacon & 
Davis, is the study of the feasibility of natural gas proj- 
ects. (R. 1012-1013). The Report of Ebasco prepared by 
Mr. Lockwood follows the same format as that of Ford, 
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Bacon & Davis. Both describe the project and the area, 
and contain data and: estimates respecting population, fuel 
use, cost of the project, number of potential customers, 
classes of customers, quantities of gas that could be sold, 
revenues, and operating costs. 


The crucial issue before Respondent was the economic 
feasibility of Blue Ridge’s project. The evidence on this 
issue was in sharp conflict, as we shall show infra. The 
heart of Blue Ridge’s evidence was the Ford, Bacon & 
Davis Report, and both the Examiner and Respondent 
accepted it as proving economic feasibility. Thus, the 
Examiner said (R. 3389) : ‘‘Ford, Bacon & Davis, an engi- 
neering firm of the highest standing, was employed by [Blue 
Ridge] to prepare an economics and engineering report 
respecting the distribution project. According to this re- 
port, the project is economically feasible.’’ (Emphasis sup- 
plied). The Examiner then adopted the Ford, Bacon & 
Davis Report as to design, estimates of costs and operat- 
ing expenses, estimates of gas sales and revenues, saying 
(R. 3390) : ‘The engineer who made the estimates has had 
broad experience in forecasting sales revenues from distri- 
bution projects. He stated that in his opinion the esti- 
mates were ‘reasonable and possibly conservative’. Final- 
ly, the engineering report is that of a firm of excellent repu- 
tation.” Respondent, in its order issued February 1, 1960, 
adopted the Examiner’s findings on this crucial issue of 
feasibility. (R. 3484). In these circumstances it was plainly 
prejudicial to Petitioner to deny it the right to introduce 
in evidence a report by an equally competent engineering 
firm reaching different conclusions. 


In this connection, it should be observed that when this 
Court set aside Respondent’s prior orders in this case and 
directed it to permit Petitioner to intervene and then ‘‘to 
conduct a new hearing on the Blue Ridge application for 
gas service from Atlantic,”’ 265 F. 2d 364, 368, this Court 
contemplated a full, complete and impartial hearing. The 
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effect of Respondent’s improper denial of Petitioner’s ap- 
plication for subpoena was to deny Petitioner such a 
hearing and thus to thwart the judgment of this Court. 


POINT II 


THE LACK OF SUBSTANTIAL EVIDENCE TO SUPPORT 
RESPONDENT'S ORDER. 


What Blue Ridge Must Prove. 


In order to justify the grant of its application under 
Section 7(a) of the Natural Gas Act, Blue Ridge must 
establish by substantial evidence, inter alia, that: (1) it can 
procure a supply of gas from Atlantic without placing an 
undue burden upon it, or requiring it to enlarge its trans- 
portation facilities, or impairing its ability to render ade- 
quate service to its customers; (2) it has a project that is 
economically feasible; (3) it has or can procure manage- 
ment personnel capable of operating a natural-gas utility; 
and (4) there is a need for and potential public benefit from 
bringing natural gas to an area whose fuel needs are ade- 
quately and economically met by Petitioner’s members and 
others. We submit that Blue Ridge failed to do so. 


Gas Supply. 


The only evidence of any supply of gas at all consists of 
(1) three applications for certificates of public convenience 
and necessity filed by United Fuel Gas Company, Gulf 
Interstate Gas Company and Atlantic (R. 2835-2860), (2) 
a letter from a lawyer for Atlantic (R. 534), and (3) service 
agreements for the purchase of gas under Atlantic’s CDS-1 
and IS-1 rate schedules (R. 2618-2625). This is insufficient. 
An application in one proceeding before Respondent is not 
“any support whatever’’ for a ‘‘conclusory finding in an- 
other.” The Catco Case, Atlantic Refining Co., et al., v. 
Public Service Commission, 360 U.S. 378, 393. The naked 
assertion of one of Atlantic’s lawyers that it has gas in 
“current supply” to serve the ‘‘projected requirements’’ 
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without ‘‘impairing its ability’? to meet the requirements 
of its customers, even if made under oath on the witness 
stand, does not have probative force. Was the lawyer pur- 
porting to state fact or opinion or both? What knowledge 
did he purport to have and what were the source and basis 
of it? Was he competent to evaluate the technical facts and 
form an expert opinion? What did he mean by “‘current 
supply,” ‘‘projected requirements” and “impairing its abil- 
ity’? What, if anything, did he imply by his failure to 
state that no enlargement of Atlantic’s transportation facili- 
ties would be necessary? Absent answers to such questions 
neither the Examiner nor Respondent can determine what 
weight, if any, his statement has. As for the service agree- 
ments, Respondent has never held that the execution of a 
contract to sell gas is proof of an adequate gas supply. In- 
deed the IS service agreement would not be admissible as 
evidence on this issue because it provides only that Atlantic 
will sell Blue Ridge interruptible gas (R. 2619) when, as 
and if it determines, in the exercise of its sole discretion, 
to do so (R. 2685). 


Economic Feasibility—Market Estimattes. 


As we have seen, the market estimates were made by an 
engineer of Ford, Bacon and Davis. The Examiner spe- 
cifically refused to endorse or approve them in any respect. 
(R. 3400). Indeed, he agreed with Petitioner’s expert wit- 
ness that the method of arriving at them had significant 
shortcomings (R. 3390). Nevertheless he relied upon them 
because the engineer who made them “has had broad 
experience in forecasting sales revenues from distribution 
projects and the firm with which he is associated is of 
‘high caliber’.”? (R. 3390, 3391). In so doing the Exam- 
iner found that “something is wrong’’ with the testimony 
of Petitioner’s witness, unimpeached and uncontradicted, 
as to the actual total quantity of oil consumed for industrial 
use in Rockingham County and that his figure ‘‘should be 
disregarded.”’ (R. 3395). 
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The Ford, Bacon and Davis Report estimated that 272,- 
400 Mef of gas in the first year of operation would be sold 
to eight industrial concerns, all of whom now use oil. (R. 
3392, 3393, 3394). The Report identified four of these 
concerns and estimated their needs at 171,300 Mef per 
year. (R. 825-827). In contrast the president of Petroleum 
Marketers, Inc., of Richmond, a major distributer of oil 
in Rockingham County with extensive knowledge of the 
market (R. 1053-1057), ascertained and testified that these 
four actually used the oil equivalent of only 133,130 Mef 
in the twelve months ending May 31, 1959. (R. 1067, 2677). 
He further testified that the total actual consumption of oil 
in Rockingham County for industrial purposes in the 
twelve months ending May 31, 1959, was txe equivalent of 
only 245,940 Mef of gas. (R. 3394). 


Notwithstanding this the Examiner and Respondent 
chose to rely on the Ford, Bacon and Davis estimates, to- 
gether with four form statements of intention submitted 
to Blue Ridge by industrial concerns early in 1958. (R. 
3395, 2821-2824). In making this choice he ignored the fact 
that two of these unsworn and un-cross-examined state- 
ments are inherently unbelievable because contracts exe- 
cuted after they were made do not bind the concerns to buy 
any gas, and in fact show that they do not have equipment 
capable of burning the annual quantities of gas named in 
the statements under their normal operating practices. 
(R. 2639-2644). 


Economic Feasibility—The Experience at Winchester. Virginia. 


Shenandoah Gas Company, at the time the record in these 
proceedings was closed, had been distributing natural gas 
in Winchester, Virginia, and selling gas to the Martinsburg 


5 That Blue Ridge itself did not consider these statements entitled to weight 
must be inferred from the fact that they were not introduced in evidence as 
part of its direct case, but over Petitioner’s objection in a vain effort to rebut 
Petitioner’s evidence of the actual quantities of fuel used by industrial con- 
cerns in Rockingham County (BR. 2132 et seq.). 
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Gas and Heating Company for distribution in Martinsburg, 
West Virginia, for more than three years (R. 3396). Peti- 
tioner introduced in evidence through the Director of the 
Bureau of Population and Economic Research of the Uni- 
versity of Virginia comprehensive testimony that, as the 
Examiner and Respondent found, the significant economic 
conditions and factors in Winchester and Frederick County 
are ‘quite similar’’ to those in Harrisonburg and Rocking- 
ham County, and that Shenandoah has “fared badly’’ hav- 
ing lost $377,000 in three years of operation. (R. 3396). 
However, they concluded that Shenandoah’s experience, 
‘as an indicium of the feasibility of [Blue Ridge ’s] project, 
falls before’? the favorable report of Ford, Bacon and Davis 
and “the fact that Harrisonburg, a city of 12,000 inhabi- 
tants, should be able to support a natural gas distribution 
project.”’ (R. 3397; emphasis supplied). Had the Exam- 
iner not erroneously excluded Jobbers’ evidence of Shenan- 
doah’s market estimates, which were the basis of Respond- 
ent’s order granting its 7(a) application (R. 1405-1414; 
1456-1466), the record in this case would have disclosed 
what he complained that it didn’t disclose, namely the 
“eauses of Shenandoah’s lack of success.”” Those causes 
were simply its failure to realize the sales and revenues 
which it projected and which were necessary for its suc- 
cess (R. 2723-2737; 2773-2777; 2913-3159; 3166-3231). 
Shenandoah’s experience and the extent to which its experi- 
ence fell short of its expectations are the best test of the 
ability of Blue Ridge to realize the sales and revenues which 
it estimates. To say that Shenandoah’s experience ‘falls 
before” Blue Ridge’s estimates is to say that expectations 
are better than experience, that foresight is more accurate 
than hindsight. To put it another way, it is to substitute 
speculation for evidence. 


Economic Feasibility—Sales to the Harrisonburg Electric 
Generating Plant. 

Blue Ridge plans to sell 1,000 Mef of gas a day 360 days 
a year to the generating plant of the City of Harrisonburg 
near Montevideo (R. 1427). It expects to purchase 740 
Mef of this as interruptible gas under the IS rate schedule 
of Atlantic. The Examiner and Respondent relied heavily 
on this sale to support their finding of economic feasibility. 
(R. 3397).° This reliance is misplaced for two reasons. 
First, there is no evidence whatever that Atlantic will be 
able to make any IS gas available to Blue Ridge for sale to 
Harrisonburg for use in its generating plant. Atlantic has 
never made any sales of gas under its IS schedule (R. 
2862-2865) and its latest filings with Respondent project 
none for the future. (R. 2866-2911). Its rate for IS gas 
(R. 2686) is less than its rate for Overrun gas (R. 2688) 
and its sales of the former are subject to interruption when- 
ever necessary in the sole judgment of Atlantic to protect 
its other services, including service under its Overrun 
schedule. (R. 2685). One cannot, therefore, as the Exam- 
iner and Respondent did (R. 3392), rely on the past avail- 
ability of Overrun gas to support the future availability of 
IS gas. 


Second, Blue Ridge’s proposed rate for the sale to the 
electric generating plant averages less than 51.5 cents per 
Mef despite the fact that Ford, Bacon and Davis initially 
told it that a rate of 53.5 cents per Mcf was necessary to 
support the 12% mile lateral line to the plant. (R. 2692). 
This latter factor is particularly significant in view of the 
facts that Atlantic, on November 4, 1959, filed a rate in- 
crease averaging some 6 per cent, and that, contrary to 
the Examiner’s finding (R. 3391), Blue Ridge’s contract 


6 This proposed sale was pointed to by the Examiner as giving Blue Ridge 
a cushion against a failure of its general sales to meet expectations that Shen- 
andoah did not have (B. 3397). But this overlooks the comparable sale of 
Shenandoah to the Martinsburg Gas and Heat Company, which cushion has 
proved illusory indeed. 
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with the City of Harrisonburg requires it to absorb all 
increases in the cost of purchased gas for a period of four 
years (R. 2634). 


Economic Feasibility—Financing. 

The Examiner and Respondent based their finding that 
Blue Ridge’s project could be financed altogether on the 
opinion of a witness who relied altogether on the estimates 
in the Ford, Bacon and Davis Report. This witness was 
careful to avoid saying that his firm could or would under- 
take to place Blue Ridge’s debt securities (R. 523). Blue 
Ridge made no effort to inquire of prospective purchasers 
as to the kind of securities to offer and the price and terms 
at which they might be sold. Petitioner’s economic expert 
testified that the interest rates on the bonds and debentures 
assumed were unrealistically low. The finding that the 
project would be economically feasible at interest rates as 
high as 6% per cent on bonds and 714 per cent on deben- 
tures is without any support in the record and is contrary 


to the expert testimony of Petitioner’s witness. (R. 1380- 
1388). As Petitioner’s economic witness, whom the Exam- 
iner called ‘‘capable’’ (R. 3387), testified, Blue Ridge’s 
whole project is so unproven, dubious, uncertain and specu- 
lative that a prudent investor would not put his money into 
it. (R. 1389, 1969). 


Management. 

The officers and directors of Blue Ridge concededly have 
no experience in the natural gas distribution business. (R. 
3396). The Examiner recognized that this is a ‘‘salient 
consideration.” However, he concluded that the officers 
and directors ‘‘should enter upon the undertaking with 
zeal’’ in order to protect their investment, and that, in any 
event, Ford, Bacon & Davis would be standing by. (R. 3396). 
But zeal is no substitute for knowledge and experience, and 
Blue Ridge, not Ford, Bacon & Davis, is the applicant. 
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The Public Benefit. 


The so-called public witnesses testified to a desire for 
gas service. Contrary to the Examiner’s and Respondent’s 
finding (R. 3388), they did not testify to a need for it. 
Moreover, their desire was based on the assumption, con- 
trary to the record, that the cost of converting space heat- 
ing equipment to gas and the use of gas would be less than 
the cost of continuing to use coal or oil. The cost of oil 
for industrial use is less than the proposed cost of gas. No 
industrial user appeared in support of the applicant, and 
none has signed a contract which obligates him to take gas. 
All of the three signed contracts with proposed industrial 
users merely provide that the buyer will buy such gas as 
he needs to meet what he deems his gas (not fuel) require- 
ments to be.? (R. 2639, 2641, 2643). 


The absence of natural gas is not handicapping the exist- 
ing economy of Rockingham County nor impeding its 
growth. Indeed the President of the Rockingham Develop- 
ment Corporation, which is engaged in bringing new indus- 
try to the County, proudly testified that its efforts were 
among the most highly successful in the Commonwealth of 
Virginia. The Harrisonburg Development and Housing 
Authority is going forward with its plans whether or 
not gas becomes available, and there is nothing in the 
record to show that the presence or absence of gas will have 
any effect on its costs of fulfilling them. As the Examiner 
found, the savings to the City of Harrisonburg from the 
use of gas for the generation of electricity assume its avail- 
ability “‘at the rates proposed by applicant.” (R. 3388). 
Moreover, they assume the availability of IS gas 360 days 
a year. Both of these assumptions are unrealistic and 
there is not a scintilla of evidence in the record to support 
the latter. In the face of all this Respondent could not 
properly find that a public benefit will result from a project 


7 Implicit in all three contracts and explicit in one (R. 2639) is the absence 
of any intention or obligation to take any gas unless it is cheaper than oil. 
(RB, 2641, 2643). 
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which contemplates the inherent wanton waste entailed in 
sales for boiler fuel of 86% of total sales in the first year 
(R. 1416) and 80% in the third. (R. 1417). 


In short, the findings and conclusions of Respondent are 
not supported by substantial evidence as required by law. 
“[T]o make an essential finding without supporting evi- 
dence is arbitrary action.’? Chicago Junction Case, 264 
US. 258, 265. It follows that Section 10(e) of the Adminis- 
trative Procedure Act becomes applicable, which Section 
provides that ‘‘the reviewing court . .. shall hold unlawful 
and set aside agency action, findings, and conclusions found 
to be... arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; . . . unsupported by 
substantial evidence in any case . . . reviewed on the record 
of an agency hearing provided by statute.”’ (Emphasis sup- 
plied). 

POINT OI 
THE REFUSAL TO RE-OPEN THE PROCEEDING 
The Grounds of the Petition. 


On November 4, 1959, after the evidentiary record in the 
proceeding was closed, Atlantic filed with Respondent, pur- 
suant to Section 4(d) of the Natural Gas Act, increases in 
its rates for natural gas contained, inter alia, in its rate 
schedules CDS-1, IS-1 and AOS-1. These are the rate 
schedules under which Blue Ridge has executed service 
agreements for the purchase of gas which it proposes to 
distribute? The overall increases amount to $4,383,000 
per year, or six (6) percent on projected sales.’ The in- 
creases applicable to sales to Blue Ridge are as follows: 


8 There is no service agreement for the purchase of AOS-1 gas as such. 
The service agreement for the purchase of CDS-1 gas (B. 2618) carries with it 
the right to purchase AOS-1 gas in accord with the terms and conditions in 
the rate schedule thereon (B. 2687). 

9 Bearing out the evidence of record supra, p. 25, Atlantic again projects 
no sales of IS: gas. Its increased rates are designed to produce what it deems 
its total needed revenues altogether from other classes of sales, As we have 
seen, supra, p. 25, it is this IS gas upon which Blue Ridge and Respondent 
rely for service to the electric generating plant of the City of Harrisonburg. 
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CDS-1: (Firm Gas) 
eee the demand charge from $2.95 to $3.30 per 


Increase the commodity charge from 31.47¢ to 32.27¢ 
per Mcf. 

IS-1 (Interruptible Gas) 
Increase the rate from 36.5¢ to 38¢ per Mcf, with a 
minimum monthly bill of 38¢ per Mcf multiplied by 


25% of the daily volume specified in the service 
agreement, which volume in this case is 740 Mcf. 


AOS-1: (Overrun Gas) 
Increase the rate from 41.17¢ to 43.12¢ per Mef. 


Assuming arguendo that the findings and conclusions of 
the Examiner and Respondent are supported by substan- 
tial evidence, it is nevertheless plain from the evidence and 
the Examiner’s decision that the economic feasibility of 
Blue Ridge’s project is at best nip and tuck. To illustrate, 
Respondent has found that the cost of fuel oil for space 
heating in Harrisonburg and Rockingham County is only 
slightly more than the cost of gas at Blue Ridge’s proposed 
rates (R. 3390), and this takes no account of the cost of 
converting equipment from oil to gas. (R. 1395). The cost 
of fuel oil for industrial use is below the cost of gas at 
Blue Ridge’s proposed rates. (R. 2678, 1167). No indus- 
trial user has obligated himself by contract to buy any 
quantity of gas from Blue Ridge, and the so-called contract 
of one prospective customer, Triangle E By Products Co., 
Inc., recites that it will not purchase any gas unless its price 
is ‘‘cheaper to the Buyer than the price of No. 6 Fuel Oil 
Delivered.”’ (R. 2639). 


It is undisputed that Blue Ridge proposes to construct a 
pipeline 1214 miles in length for the sole purpose of selling 
some 1000 Mef of gas per day to the Harrisonburg Electric 
Commission for the generation of electricity (R. 3386) ; that 
Blue Ridge proposes to supply 740 Mef of this daily quan- 
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tity with gas purchased under Atlantic’s IS-1 rate. schedule 
(R. 3391); that Ford, Bacon & Davis, Blue Ridge’s con- 
sulting engineers, were of the view in June of 1958 that 
Blue Ridge must have an average rate of 53.5¢ per Mef 
for gas sold to the Electric Commission in order to make 
the construction and maintenance of said lateral and the 
rendition of service thereby economically feasible (R. 
2692) ; that the rate in Blue Ridge’s contract with the Har- 
risonburg Electric Commission averages less than 51.5¢ 
per Mef (R. 2633) ; and that said contract requires Blue 
Ridge to absorb all increases in Atlantic’s rates for gas 
supplied to the Electric Commission for a period of four 
years. (R. 2634).™ 


The Grounds of the Denial. 


Respondent denied Petitioner’s petition to re-open on 
two grounds. First it said that Atlantie’s increased rates 
“may never be approved by the Commission (R. 3485), and 
that [therefore the] impact which the proposed increased 
rates may have on the feasibility of Blue Ridge’s project is 
mostly hypothetical at this time. ” (R. 3486). This is indeed 
specious. The record in this proceeding shows a succes- 
sion of increases in the rates of Atlantic at which Blue 
Ridge would buy gas, as well as a steady annual increase 
in the rates of natural gas pipelines regulated by Respond- 
ent. Atlantic’s increases filed November 4, 1959 are now 
in effect, and there is no authority in Respondent to compel 
it to refund any part of the increase in the rate for IS gas, 


10 The contract with the City submitted by Blue Ridge at that time to the 
consulting engineers for the City of Harrisonburg provided a base rate of 
§.3c per therm, or 53.5¢ per Mcf of gas having 1000 BTU’s per cubic foot. 
(B. 2694). 


32 The Examiner found that: ‘‘In the event applicant’s cost of purchased 
gas should increase or decrease, the rates to the city are to increase or de 
crease automatically in an equivalent amount.’’ (BR. 3391). Petitioner ex- 
cepted to this finding. (BR. 3421). Eespondent affirmed it. (R. 3483). It is 
plainly wrong. See Paragraph 6 of Article IV of the Service Agreement be- 
tween Blue Ridge and the City. (B. 2634). 


31 


the purchase and sale of which by Blue Ridge in the amount 
of 740 Mcf per day is vital to its project. Gas Service Co. 
v. F.P.C., No. 15,401 in this Court, decided July 21, 1960. 


As for the increase in Atlantic’s CDS rate, the only 
hypothetical questions are whether purchasers under it will 
ever get any refund of any portion of it, and if so, when 
and how much. The things known are that the increase is 
in effect and that literally years will elapse before these 
questions are answered. Indeed, Respondent itself has 
demonstrated its concern with the adverse practical effect 
of increases being collected subject to refund. In Re Pan- 
handle Eastern Pipe Line Company, Docket No. G-19780, 
order issued April 29, 1960, 23 F.P.C. 646, 647, it announced 
an interim order procedure in rate cases ‘‘to reduce the 
amount of the proposed increased rate in effect subject to 
refund prior to the time the field investigation and sub- 
sequent hearing and disposition as to all issues could be 
completed’’... The purpose of this procedure is to “alle- 
viate the situation wherein the respondent pipeline com- 
pany, its purchasers, and the consumers suffer from the 
fmancial instability resulting from not knowing what por- 
tion, if any, of the proposed increased rate will be ordered 
to be refunded.” (Emphasis supplied).” 


Second, Respondent’s order denying re-opening says that 
there ‘“‘must be some end to this proceeding, which already 
has achieved the distinction of being one of the longest, if 
not the longest Section 7(a) proceedings (sic) on record.’ 
(R. 3486). The short answer is that the actual hearing in 
this proceeding consumed only 16 days, a short hearing by 
Respondent’s standards. The amount of total time from 
application to final order is attributable to Respondent’s 
initial unlawful action denying Petitioner its right to inter- 
vene and forcing it to vindicate its right in this Court. 


12 For a review of recent orders of Respondent prescribing the interim order 
procedure see Re Panhandle Eastern Pipe Line Company, Docket No. G-19785, 
order issued September 1, 1960. 
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This Court Should Order Re-opening. 


If the rate filing of Atlantic Seaboard of November 4, 
1959 is ‘“‘a material change of fact [oceurring] since the 
conclusion of the hearing,’’ Respondent is bound to re-open 
the proceeding for the purpose of taking additional evi- 
dence. Rules of Practice, Sec. 1.33(a). We submit that 
we have shown that Atlantic’s increased rates filed after 
the hearing was closed are a material change of fact in the 
light of the uncertainty as to the economic feasibility of 
Blue Ridge’s project so clearly apparent on the record. The 
most significant item of cost to Blue Ridge is the cost of 
gas. In the case of an existing distributor increases in its 
costs of gas can normally be passed on to the ultimate 
domestic and commercial (as distinguished from industrial) 
consumers, who, being already attached to the distribution 
system and having no alternative fuel burning equipment, 
are to a large extent a captive market. But increases in the 
eost of gas before a distribution system is operative are 
another matter. To pass them on is to seriously curtail the 
ability of the distributor to attach the market to begin with 
where, as here, there is severe price competition with other 
fuels. To absorb them is to risk failing to generate enough 
revenue to meet the costs of capital, maintenance and opera- 
tion. The distributor is thus on the horns of a dilemma. 
The disastrous effect of such a dilemma is sadly illustrated 
in the case of the Shenandoah Gas Company. (R. 2761- 
2762). 


In the circumstances here this Court should exercise the 
same authority it exercised in Michigan Consolidated Gas 
Company v. F.P.C., No. 14,975, decided April 29, 1960, 
Petition for Modification of Opinion denied July 11, 1960. 
In that case, Respondent refused to consider a ‘‘settlement 
proposal’’ filed by one of the parties after Respondent’s 
order under review was issued, but before petitions for 
rehearing were denied. This Court held that Respondent 
erred in failing to consider the proposal and directed it to 
do so on remand. As it said in denying Respondent’s 
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request that it eliminate that direction: ‘“Where, as here, a 
regulatory agency has ignored factors which are relevant 
to the public interest, the scope of judicial review is suffi- 
ciently broad to order their consideration.”’ 


CONCLUSION 


For all of the foregoing reasons, Petitioner asks this 
Court (1) to reverse Respondent’s orders denying Peti- 
tioner’s application for subpoena, denying Petitioner’s peti- 
tion for re-opening of the proceeding and granting Blue 
Ridge’s application, and (2) to remand this cause to Re- 
spondent with directions (a) to grant said application and 
said petition, (b) to convene further hearings for the taking 
of evidence on the matters set forth in said application and 
petition and any other relevant matters arising since the 
close of the hearings, and (¢) thereafter to reconsider the 
whole record and make proper findings and conclusions 
thereon. 

Respectfully, 


Bryce Rea, Jz. 
919 Munsey Building 
1329 E Street, N.W. 
Washington 4, D. C. 
Counsel for Petitioner 


Of Counsel: 


Watkins & Rea 
919 Munsey Building 
Washington 4, D. C. 


September 26, 1960 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In thé respondent’s opinion the questions presented are: 
| (1) May the Federal Power Commission decline to issue 
bompulsory subpena for the production of expert opinion 
testimony? 

(2) Was there substantial evidence on the record to support 
Federal Power Commission’s findings that the granting of an 
application by a local utility for pipeline gas service is re- 
quired by the public interest-and that the applicant, which 
had already been certificated by a state regulatory commission, 
is qualified to perform the service? 
| (3) Did the Commission exercise its discretion reasonably 
in declining to reopen the proceedings to receive evidence 
regarding the impact on a proposed distribution system of 
rate increases filed‘by the natural gas company that would 
supply the system? 
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GAnited States ; Court of Sippeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15750 


Vincinta Perroteum Jorpars ASSOCIATION, PETITIONS 
s oy 
Feprrat Powze CoMMISSION,. RESPONDENT 


OW PETITION TO REVIEW AN ORDER OF THE FHDERAL 
POWER. COMEISSION . 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION. 


STATEMENT OF THE CASE 


The respondent accepts the: petitioner’s statement of the 
case. 
SUMMARY OF ARGUMENT 


I 


During the course of the hearing on Blue Ridge’s application, 
the petitioner requested the Presiding Examiner to exercise 
his power under Natural Gas Act Section 14(c) to issue a 
subpena on an engineer who had done‘a prior feasibility study 
of the Blue Ridge project and’ who apparently had doubts 
about the project. The Examiner dechned to issue the 
subpena, although conceding that the testimony might be 
relevant, on the ground’ that it was not proper to compel sn 
expert to give opinion testimony with payment only of the 
usual Isy witness’ fee. The Commission also denied’ the 
subpena. 


(1) 


2 


Contrary to the petitioner’s suggestion, neither section 6(c) 
of:the Administrative:Procedure Act nor section 14(c) of the 
Natural Gas Act requires the Commission to issue a subpena 
merely because the testimony sought would be relevant. 
Under. ‘the. petitioner’s: reading of these acts, a commission 
could hot refuse to isstie a subpena, for example, even though 
aipeiencaaeis tit Se Sey 
breach a confidential zelessousinp or was otherwise 


*The question rather is whether the Commission had a rea- 
sonable basis for its decision not to issue the subpena. Most 
courts will permit an expert to be subpenaed to give expert 
testimony; many will not. The rule in a number of leading 
jurisdictions accords with the Commission practice. Section 
15(b). of the Natural Gas Act provides authorization to the 
Federal. Power Commission to fashion its own body of evi- 
_dentiary rules, -and jt-need not follow. the practice of any 
particular Court. of Appeals. For that reason the Commis- 
sion’s decision may not be reversed by this Court merely 
beésuse an earlier decision of this Court indicates that expert 
opinion testimony may be_compelled in civil actions in the 


courts of the District of Columbia. 
en: Ye ds 2c i 


Throughout the petitioner's attack on the Commission’s 
findings that Blue Ridge’s proposed service is in the public 
interest and that it is qualified successfully to perform that 
service, the petitioner overlooks that the function of this court 
jaa narrow one—to determine whether the Commission find- 
jngs are supported by substantial evidence and not to make its 
own. resolution ‘of conflicts between credible witnesses. It re- 
peatedly asks this Court to fill in the gaps in its own Com- 
mmission presentation and to find inadequacies in uncontra- 
(licted: prima facie showings made by the, applicant. Finally 

e: petitioner declines to attribute any significance to the fact 
shat the State Corporation Commission of Virginia has issued 
@ certificate to Blue Ridge .after proceedings in which its 
ability successfully to perform the service was directly in issue, 
even though section 1(c) of the Natural Gas Act makes it 
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perfectly. clear’ that such. ceiacis are’. > primaly ngs Jooal 
concern where subject:to-state regulation. | ts 

The petitioner first questions whether. Blue Ridge has access 
to an adequate gas supply. Yet Blue Ridge introduced ‘the 
statement of an agent of Atlantic Seaboard Company: .(the 
proposed supplier) that Atlantic’ will be able to supply Blue 
Ridge without impairing its service to existing customers, the 
Presiding Examiner was invited to take official notice of data 
submitted in other Commission proceedings ‘showing in:detail 

_ the extensive nature of Atlantic Seaboard’s reserves, and‘no 
existing customer of Atlantic Seaboard has complained of:pos- 
sible endangerment of its supply.. The petitioner introduced 
not a single bit of evidence in rebuttal of any: of this. ::...;+{; 

The petitioner makes a number of criticisms of the Com- 
mission finding that the Blue Ridge project is economically 
feasible. . It seizes.on the:Presiding Examiner’s general state- 
ment about the desirability of house-to-house surveys of the 
desire for natural gas service, but. it overlooks that the: Ex- 
aminer in each instance found circumstances that: justified 
Blue Ridge’s estimates as sound and in one important eee 
even “conservative.” 

The petitioner introduced evidence designed to show that 
Winchester, Virginia, and Harrisonburg were generally similar 
economic areas, and that the Shenandoah Gas Company, dis- 
tributing natural gas in Winchester, had not achieved the 
success predicted for it. Its present complaint is that. the 
examiner failed to attribute much weight to the Winchester 
experience and .that he declined to receive into evidence the 
market estimates that had been made for Shenendoah. The 
petitioner, however, may not complain of this because it failed 
to introduce sufficient other evidence to provide a basis for the 
inference it wanted the. examiner to draw... In particular, the 
petitioner supplied no information about whether Shenandoah 
Gas Company, has been well managed or poorly managed, a 
factor which , the, petitioner -iteclf. ‘states,.to. be.of reek 
importance. 

The petitioner. expresses: doubts whether Blue Ridge. will 
have available sufficient gas to resell to the Harrisonburg Elec- 
tric Commission and. whether the contract Price with Harrison; 
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burg Electric is sufficiently high for that portion of the project 
to be economically feasible. We demonstrate that both the 
statement and action of Atlantic Seaboard are consistent only 
with an expectation upon its part that it will be able to 
deliver enough interruptible gas, and that the petitioner's 
fears about the adequacy of the price are based on nothing 
more substantial than the fact that Blue Ridge failed to get 
the higher price that it-asked for in its bargaining with the 

Doubts are raised about the feasibility of Blue Ridge’s plan 
for financing in the face of Commission’s well-supported find- 
ing that, even if it were necessary to pay the interest rates pre 
dicted by an expert witness on behalf of the petitioner, “the 
project should still be an economically feasible operation”. We 
demonstrate finally that Blue Ridge has arranged to have-its 
consulting engineer select competent management for the 
project and there is, in this regard, no occasion for doubt about 
the qualification-of Blue Ridge to perform the proposed service: 
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After the record had been closed and subsequent to the 
Presiding Examiner’s initial decision but prior to the Commis- 
sion’s decision on the exceptions, Atlantic Seaboard Company, 
Blue Ridge’s. proposed pipeline supplier, filed rate increases 
with the Commission. To the extent of the Commission’s 
power to do 80, these increases were suspended and are now 
being collected under bond tosecure repayment of any amounts 
found not to be justified. In its decision denying the peti- 
tioner’s exceptions the.Commission also denied a motion to 
reopen the proceedings before the examiner in order to receive 
evidence on the effect of the filed increases on the economic 
feasibility of Blue Ridge’s project. The Commission thought 
that there was a strong interest in bringing the proceedings to 
an end and that, in any event, the effect of the filings was 
“mostly hypothetical”. The Supreme Court has recognized 
“that administrative agencies must have considerable discretion 
in determining whether to reopen closed record to consider, 
the alleged. effect-of more recent occurrences. In the absence 
of chowing by the petitioner either to this Court or to the Com- 
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mission that it was probable that the Commission: should have 
to reach a different result if the proceeding. were reopened, this 
Court has .no power to disturb the Commission’s judgment, in 
the exercise of its discretion, that the interest in having an end 
to the proceeding and permitting the people of Harrisonburg 
to begin to enjoy the service which they very much want out-, 
weighed the interest in receiving additional evidence. More- 
over, we demonstrate that the Commission was right in 
concluding that any consideration of the effect of the filed: 
increases would be hypothetical, especially. when. it.is realized: 
that the very rates that were the basis for Blue Ridge’s esti- 
mates of gas cost are being collected under bond’ pending in- 
vestigation hy the Commission and may be found to be.in 
excess of the “just and reasonable rate.” 


ARGUMENT 


I 


The Commission did not err in denying the subpena- 
Petitioner contends first that the Commission erred in 


refusing to issue a subpena on Alan E: Lockwood, an engineer 
employed by Ebasco Services, Inc., who had conducted: an 
earlier survey of the feasibility of natural gas service in Rock- 
ingham County. Testimony of the applicant’s witness, Ross, 
had established the existence of this earlier report and the 
implication that it was less favorable to a project than was 
Ross’ own report (R. 1012-14; 714). It is therefore readily 
apparent that the purpose for which the intervenors sought 
the testimony of Lockwood was not to establish the existence: 
of the report or its ultimate conclusion but rather to have 
Lockwood explain the engineering basis for’ his conclusion. 
The presiding examiner, to whom the application for subpena 
was first made, denied it although he acknowledged that the 
testimony might be relevant and material (R. 3373). He 
concluded that’to issue the subpena would be in effect to com- 
pel an expert witness to give opinion testimony ‘without his 
receiving ‘any compensation beyond the“ustal lay witness's 
fee. ‘The Commission similarly denied the application (R- 
3380). ‘The petitioner does not now challenge the Commis- 
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Procedure Act, the 
Commission is bound: to issue any of a 
party unless it concludes that the 
would-not be-relevant-or-material;-and (2)-that-in-any event 
under the decisional law vf-this Circuit: such-expert testimony 
could ‘be compelled without the payment of additional com- 
pensation. Wethink it plain that neither of these theories is 
enahie. : 
A. There is no statute giving a right to subpena all relevant evidence, 
regardless of other defects 


other restrictions. In declaring that a subpena shall be issued 
to any party upon request and “upon & statement or showing 
of general relevance and reasonable scope”, Congress was en- 
deavoring to remedy one specific evil that it had detected in 
the practice of some administrative agencies—requiring very 
detailed explanations of the purposes for which subpena testi- 
mony was sought and what the applicant expected to prove by 
the testimony. Such detailed statements often supplied to 
it would present and were thought to be unfair. Thus the 
report of the Senate Judiciary Committee, S. Rep. No. 752, 
79th Cong., Ist Sess., page 20, in discussing proposed Section 
6(c)declares: =; 
_- This provision will assure private parties the same 
access to subpenas as:that available to the representa- 
tives of agencies.. It would also prevent the issuance of 


“7 Administrative Procedure Act $6(c) 4g -set forth in Petitioner's Brief, 
a cca maa aaa 3 


7 


improvident subpenas or action by an agency requiring 

@ detailed, unnecessary and burdensome showing of 

evidence which: might fall into-the-heads-olsthe party's 
adversaries or investigators. and: prosecutors” who" in 

any event should not have access: to wads = Denes di- 

rectly or indirectly). 

The excerpt fromr the Senate Judiciary’ Committee’ print 
quoted by the petitioner (Pet: Br. pp: 15-16) does not fairly 
yield the inference petitioner seeks to drawz that-it- has-abso- 
lutely “untrammelled rights to obtain subpoenas Fhe Com- 
mittee was suggesting that “private parties'as: well as agen- 
cies” would now have “rights” to subpenas—that is, that the 
Commission may not discriminate between private parties and 
Commission staff in the granting or denymg of subpenas, but it 
was not suggesting that the Commission was to-be precluded 
from establishing reasonable restrictions on the use of Hien’ 
applied without discrimination. : 

Absurd results would follow if the Comimission were re- 
quired to subpena any witness whose testimony would be rele- 
vant and material. Almost the entire body of the law of evi- 
dence applied in the Federal District Courts is concerned with 
the exclusion of evidence that would be entirely material and 
relevant: the rules of competency, privilege, hearsay, etc., all 
exclude relevant evidence. It follows from the petitioners’ po- 
sition that the Commission could not refuse a subpena even 
though it were apparent that the testimony sought to be ad- 
duced would be unsubstantiated hearsay or would require the 
breach of a confidential relationship. Congress did not intend 
this result through Section 6(c). A decision rendered ir the: 
District Court for the District of Columbia just two years after 
enactment of the Administrative Procedure Act: makes this 
plain. In S.E.C. v. Harrison, 80 F. Supp: 226 (1948), the dis- 
trict judge refused to issue an order enforemg: = Commission. 
subpena since the testimony sought to be-adduved- weuld're- 
quire-the divulgence of communieations-betweeir attorney-and 
client?’ Such: testimony” undoubtedly: woul# rave been ma 


* Or February 21, 1960, this Court disniuai® 2h eppenPasmeot-’ Docket 
No. 10048 (amreported)';' see’ 184 P22 at Oa2_” “‘The- Sipreme Court“re- 
versed and directed the district court to disurite thé-entire’ proceeding a= 
moot. 340 U.S. 908, 
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‘terial and relevant but no one at that time thought that ma- 
teriality and relevance ended the inquiry. 

Nor does § 14(c) of the Natural Gas Act? require that a sub- 
pena be issued for any testimony that would be “relevant or 
material.” It may be first noted that even the literal language 
does not support petitioners. The clause “which the Com- 
mission finds relevant or material” refers only to the production 
of documents; there is no requirement that the Commission ex- 
pressly find that oral testimony be adduced by subpena will be 
“relevant or material.” 

Secondly, there is no basis for the contention that an express 
requirement that the Commission find certain evidence 
“relevant or material” amounts to & prohibition on the Com- 
mission’s imposing any other limitations. Contrary to the 
petitioner’s suggestion (Pet. Br. p. 17) the Commission has 
never so interpreted.the section. Hast Tennessee Natural Gas 
Co., 23 FPC 629, 630, held only that the Commission itself 
rather than the Examiner must determine that the documents 
would be relevant or material. So far as appears, no objections 
were made to the subpenas on grounds other than relevance, 
and the Commission made no intimation that it or the examiner 
would lack the power to consider such other objections. 

Although the petitioner relies on § 14(c) of the Natural Gas 
Act, it makes no reference to § 15(b), which declares that in 
the conduct of Commission hearings “the technical rules of evi- 
dence need not be applied.” To be sure, the more usual appli- 
cation of this provision is to permit the Commission to receive 
evidence that a court of law would reject. Thus, for example, 
this Court has held that the identical provision of § 308(b) of 
the Federal Power Act, 16 US.C. § 825g, justified the Com- 
mission’s receipt of evidence that may have been hearsay. 
Montana Power Co. v. F.P.C., 87 App DC 316, 322-323, 185 
F. 2d 491, 497-498, certiorari denied, 340 US. 947. However, 
the obvious purport of the provision is not just.to permit the 
Commission to receive more evidence than could any particular 
court but to permit the Commission to fashion its own body 


* Natural Gas Act, Act of June 21, 1988, 52 Stat. 821-83, as amended, 15 
U.S.C. $§ 717-T17w. For the convenience of the Court, we shall lodge 
pamphlet coples of the Act with the Clerk. 


of evidentiary law uniquely suited to its peculiar regulatory 
problems so long as the rulings are reasonable and they are 
applied without discrimination. . 
B. The Commission was not bound to follow this Circuit’s practice regard- 
ing court subpenas of expert testimony 

The question thus is really whether this Commission ruling 
was a reasonable one. We should first note that courts have 
persistently accorded fact-finders wide discretion in admitting 
or declining to admit opinion testimony. See McCormick, 
Evidence § 11, at p. 22 (1954). The petitioner must contend 
here that the willingness of the expert to give the testimony 
is not a rational criterion for the Commission to employ in 
the exercise of that discretion. 

The petitioner relies on a 1918 decision of this Court, Bradley 
v. Davidson, 47 App DC 266, in urging that even if the Com- 
mission was free to consider factors other than relevance, it 
erred in refusing to issue the subpena. We may freely concede, 
arguendo, that that decision would. be controlling in a civil 
action in the District Court for the District of Columbia. -But 
the mere fact that the Commission has followed a rule different 
from the one that prevails in this Circuit does ‘not mean that 
the Commission practice is unreasonable. The petitioner 
quotes Wigmore’s statement of the “general rule” which is fav- 
orable to it. § Wigmore, Evidence § 2203, at 134-35 (3d ed. 
1940). But Wigmore goes on to cite at least seven cases, from 
as many jurisdictions, following the other rule. We will not 
burden this court with extensive citations but we mention only 
two of the more recent decisions. In Boynton v. R. J. Reyn- 
olds Tobacco Co., 36 F. Supp. 593 (D. Mass. 1941), the dis- 
trict judge held that under the Massachusetts law he was bound 
to follow he had wide discretion in determining whether or not 
to compel expert testimony by subpena. And he exercised that 
discretion by refusing to issue the subpensa. And in People ex 
rel. Kraushaar Bros. v. Thorpe, 296.N.Y. 224, 72 NE. 2d 165 
(1947), the New York Court of Appeals ruled that a real estate 
appraiser who simply didn’t,want to get. mixed up in the con- 
troversy could not be compelled by subpena to give opinion 
testimony. 
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as ‘thoee of Massachusetts and New York are in accord with 
the Commission practice is well-nigh conclusive evidence, of 
its regsonableness. 

Moreover, the very case upon. which the petitioner relies in 
another connection (erroneously, as we shall see, p. 11 infra) 
~ demonstra the absurdity of its contention that the Com- 
yuwseion erred in not following the practice of this Circuit. In 
Alexander v. Watson, 128 F. 2d 627, 630 (CA 4, 1942), Judge 
Parker intimated that an expert witness might be permitted 
to. conditi his submission to subpena on the payment of 
additional compensation although the holding of the case was 
that the testimony in question related to fact rather than to 
opinion. Under the venue provision of § 19(b) of the Natural 
Gas. Act any aggrieved party would have been free to seek 
review in the Fourth Circuit since Atlantic Seaboard has its 
principal place of business in that circuit. We doubt that 
the Commission is obligated to make a successful guess as to 
the circuit in which a petitioner will choose to review an order 
gnd-rule accordingly. Here, such’ an effort would be fore- 


doomed to failure, whichever way the Commission ruled. 


The petitioner was free to arrange Lockwood's voluntary appearance 
~-¥n an effort to demonstrate that the Commission denial was 


unreasonable, the petitioner now argues that it would have 
sbeen‘soméhow improper for it to have arranged for the volun- 
tary-appearance of Lockwood, who had prepared the report 
for Blue Ridge in his professional capacity and presumably 
had been compensated for it. While Lockwood very well 
inight have been somewhat reluctant to testify adversely to 
the interests of a former client, the petitioner has completely 
failed to show thatthere would have been.anything unethical 
in his agreeing to do so: He would not have been called upon 
to:reveal ‘any information about Blue Ridge’s operations im- 
parted to-him in confidence but rather to give his opinion 
about the’significance of facts fully put in issue in the testi- 
mony of the Ford, Bscon & Davis engineer—the rate of growth 
of the ares, needs of potential industrial customere, etc: 


ba 


‘Be: case ‘of Aletander v-. Watson, 128 8.26628 (CA-Ady 
(Pet.. Be. ‘p: 19} does: not ‘sapport ‘the’ petitioner: There t 
party to’ a'tax-refund suit agreed to: pay: ite former attorney 
additional: eonipensation if .hé.-would:itestify: about carter 
actions that: hé had taken while acting:2s .attorgey for: the 


addifional: eotapeniation ened ati cies ox-abs capas’> 
fee: Tt then went on: (and this presumably.<a ‘the portion af 
the opinion relied on by the petitioner). to reject the context 
tion that the fee. was sustainable as compensation for attr 
ney’s servicés. . It could not: have been compensation for the 
past services since he had-already been compensated for these. 
‘And the Court said that. the parties could seareely. have: iti 
tended the fee as compensation for attorney's services fendered 
during the refund suit since it is patently improper for an 
attorney to accept a retainer for litigation in ‘which he is £6 
be a material witness: It is not:readily. apparent ‘how. the 
court’s consideration of the unique. responsibilities of attorneys 
is at all relevant on the question of whether Lockwood could 
Rive, saree to Sealy onshek Shew ee eee! : 


nw 


The Conmmasion’s findings. that. granting, of ths application 
is in the public interest and that the applicant.is qualified 
z-fte pectonm, the pevgoeed sarvico xzp oemRed Ae Sees 
_ tial evidence Beta : 
rp occhocsa?:ateackcnr tien eukicioney: of imiovidesiscGi: 

21-28) misconceive ‘both the: Commission: funetion:rand: that. 

Of the reviewing court.: Petitioner: would have ithe: Commis 

sion,. in ‘considering the ‘proposed: local -distribution of :the 


to Blue Ridge. The petitioner- also misapprehends the 00} 
“ CRON aS pastQync eh att inesmareiny ‘etpahs ié 
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of: appellate review ;’ it repeatedly: asks this Court to reweigh 
the’ evidence ‘before the Commission ‘when it emphasizes’ the 
testimony -of ‘its witnesses without pointing out that there" wag 
eredible evidence onthe record in support of the Commission 
findings. “The Court’s function is not-so broad—its inquiry is 
more ‘narrowly whether the Commission findings are supported 
by ‘substantial evidence on the-record as 8 whole: - Natural 
Gas Act Section: 19(b), 15°US.C. §717r(b); see Universal 
Camera Corp..v: NLRB, 340 US. 474; United States v. Pierce 
Auto Freight Lines, Inc., 327 US. 515, 535-36; National Coat 
Asen'v. FP.C., 101 AppDC 95, 247 F. 2d 86; Charleston & 
Western Carolina Ry. v. F-P.C., 98 AppDC 241, 234 FP. 2d 62, 
64; Panhavdle Eastern Pipe Line Co. v. F.P.C., 232 F. 2d 467, 
473-(CA3), certiorari denied, 352 US. 891; Safe Harbor Water 
Power Corp. v. FP.C.; 179 ¥. 24:179, 200-01 (CA3); certiorari 
denied, 329 U.S. 957. eat 
{- The Commission, in evaluating Blue Ridge’s proposed local distribution, 
= ‘was required by Section 1(c) of the Natural Gas Act to accord weight to 
~ Blue Ridge’s certification by the state commission RS 
~- The applicant, Blue Ridge Gas Company, is not a “natural- 
gas company” within the meaning of Section 2(6) of the 
Natural Gas Act (15 U.S.C. § 717 (6)), since its proposed op- 
eration—the intrastate sale for-intrastate consumption of gas 
purchased in interstate commerce—is specifically excluded 
from FPC’ jurisdiction by Section: 1(c) of the ‘Act; 15 U.S.C. 
$717(c), as added by ‘Act of Mareh' 27, 1954, ch: 115, 68 Stat. 
36. ‘Its only ‘contact with the F-P.C. is as an applicant under 
Section 7(a) for an order directing Atlantic Seaboard Company 
t6 sell natural gas to it. And, indeed, since Atlantic Seaboard 
Company: is now’ willing to sell gas to, Blue Ridge (R. 534), 
dhis application is substantially procedural substitute for an 
application by Atlantic Seaboard for a certificate of public con- 
sence and necessity under Section-7(c),.15 US:C. § 717f (c). 
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counsel _participsted. in the, hearing on that pplication for. 
there it is presenting here. Thus the Virginia State Corpora- 
tion Commission has nassed str ns hirer tn pre- 
posed service is economically feasible, whether Blue Ridge has ~ 
0 


on_dUesuons Ol WHEUMer to 


affirmative purpose to leave for consideration by state regu- 
latory bodies the general question of whether an applicant is 
qualified to conduct a local natural-gas distribution service. 
“The matters exempted from the provisions of this Act by this 
subsection are hereby declared to be matters primarily of local 
concern and subject to regulation by the several States”. 
(Emphasis added). The Commission would not have accorded: 
due respect to that Congressional declaration of policy if it 
had departed from the state commission decision without good 
reason. ; 

We reach the same conclusion if we consider the’ local 
utility’s application under Section 7(a) asa procedural sub- 
stitute for an application by the pipeline company under 
Section '7(c) for a certificate of public convenience and neces- 
sity’ What would have been the scope of inquiry before the 
FPC if Atlantic Seaboard Company had filed an application 
to sell’gas to Blue Ridge?’ Natural’ gas’ and pipeline’ capacity 
are often ‘scarce commodities, andthe Commission surely ought 
to determine whether the proposed disposition of these com- 
modities:is a: desirable-one inthe light of the alternatives, 
actual. or potential. “Plainly, this‘ would: be encompassed 
fn’ the second of the findings that the Commission must 
make under Natural Gas Act § 7(e) in-granting a certificate to 
gn applicant pipeline—(1) that the applicant is willing and 
able to: perform the service and (2) that the’service is required 
by the public convenience and necessity. Cf. Transconti- 
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nental Gas Pipe Line Cotp., 21 FPC 138, reversed sub nont. 

‘onsolidated Edison Co. v. F-P-C., 271 ¥. 2d 942 (CA3), 
certiorari granted, 362 U.S. 948. While the économic feasi- 
bility of the purchaser’s proposed local distribution project 
may in some circumstances be a relevant consideration to 
arrive at this second finding (for example, if the local project 
is so weak that the pipeline would be assuming an undue risk’ 
in supplying gas under a monthly billing plan), it is more 
directly and necessarily the concern of the state commission; 
and again Section 1(c) would warrant, if not require, that the 
federal commission accord great deference to the decision of 
the state commission. 

Nothing in this Court’s prior decision permitting the inter- 
vention of the petitioner, Virginia Petroleum Jobbers Ass'n 
v. F.P.C., 105 App. D.C. 172, 265 F. 2d 364, is contrary to 
this conception of the Commission’s proper function in the 
proceedings on remand. The Commission argued at that time 
that Virginia Petroleum Jobbers should not be permitted to 
intervene because the 1954 amendment adding Section 1(c) to 
the Natural Gas Act in effect accorded to the state regulatory 


commissions exclusive jurisdiction over questions involving the 
relationship of the local utility service and competing fuel 
services. This Court rejected the contention that this provided 
an adequate reason for denying intervention, saying (265 F. 
2d at368, note 2): 


* * * Although the amendment effectively affirms the 
exemption of Blue Ridge from certification by the Com- 
mission with respect to its intrastate consumer exten- 
sions, we see nothing in its language or history that 
permits the Power Commission to exclude Jobbers in the 
proceeding before that body. The amendment does not 
concern itself with intervention rights. 
In short this Court did not determine that the petitioner was 
entitled to retry before the-FPC all the matters that had been 
in issue before the’ state commission but it simply decided 
that whatever the relevant issues raised by Blue Ridge’s appli- 
eation, the petitioner, because of its financial interest as a com- 
pétitor, had # right to ‘participate in their determination. 


15 


Other than deciding that section 1(c) did not concern interven- 
tion this Court did not purport to determine the effect of the 
1954 amendment. 

- Entirely apart from the above.consideration, petitioner has 
completely failed to show, as it must, that the Commission 
findings in favor ofthe project are not supported by substantial 
evidence. 


B. There was sufficient proof of an adequate gas supply 


The petitioner contends first that Blue Ridge’s evidence of 
itg ability to procure an adequate supply of gas was insufficient. 
The point is frivolous. 

The Applicant first read into the record (R. 534) a letter 
from the attorney for Atlantic Seaboard Company to the Fed- 
eral Power Commission stating that Atlantic Seaboard has a 
“sufficient quantity of gas in current supply to serve the 
projected requirements of the applicant, Blue Ridge Gas Com- 
pany, without impairing its-ability to meet the requirements 
of its other customers”. Counsel for the petitioner stipulated 
that if the writer of the letter were called to the witness stand, 
he would repeat its contents under oath (R. 533). The peti- 
tioner now argues that the letter is but.a conclusory statement 
without supporting information by a person whose qualifica- 
tion to make the statement is not set forth on the record. If 
these.are objections to the admission of the letter into evidence, 
they come too late since the petitioner expressly consented to 
its:admission. If they are objections to the Examiner’s giving 
it very much weight, the petitioner must take the untenable 
position that the letter fails to make even a prima facie case of 
the availability of a gas supply. For if it sufficed to do only 
that much, the petitioner must take the consequences of its 
failure to insist on the testimony of an Atlantic Seaboard 
official or to introduce other rebuttal testimony. 

We may note further that this statement by the Atlantic Sea- 
board officer did not represent a sudden change of position, 
designed to avoid. the burden of participating in the case on 
remand. to the Commission. On May 16, 1958, Atlantic Sea- 
board, through its’Vice’ President and General Manager had 
niade the same statement to the State Corporation Commis- 
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sion of Virginia although at that time Atlantic Seaboard ex- 
pressed some doubt regarding the capital structure of the 
proposed project (R. 972, in No. 14583). : 

Secondly the applicant supplemented the letter by inviting 
the Examiner to take official notice of exhibits filed by Atlantic 
Seaboard Company in other proceedings, the effect. of which 
was to show that Atlantic Seaboard had gas reserves sufficient 
to ensure continuing availability of gas at present levels until 
1972 (R. 535-39). Counsel for petitioner made no objection 
to the taking of official notice. 

Moreover, no prior Commission decision casts doubt on the 
substantial capacity of Atlantic Seaboard to take on additional 
customers, unlike the situation of some pipeline companies 
whose gas reserves problems are well known to the Commis- 
sion. See eg., Lynchburg Gas Co.,* Docket No: G-18322, 
presiding examiner’s decision, September 6, 1960 (“For some 
time this Commission has been concerned with Transco’s gas 
supply”). Even if the question were more doubtful the Com- 
mission could scarcely avoid noting how minute the proposed 
addition is as a percentage of Atlantic Seaboard’s present sales 
(see, €.g., R. 2883-95). 

If there were any question about pipeline capacity as dis- 
tinct from the one of reserves, the most persuasive evidence 
of its availability without any impairment of ability to render 
adequate service to existing customers would be the fact that 
not @ single existing customer of Atlantic Seaboard sought 
leave to intervene in the Commission proceedings to protest 
any endangerment of its supply, although any one certainly 
would have been free to do so and although such companies 
are generally astute to protect their interests. 

The petitioner contends further that there was not sufficient 
proof of the availability of the gas that Blue Ridge intends to 
purchase under the interruptible schedule since Atlantic Sea- 
board has never sold any gas under its interruptible schedule. 
It is evident that this argument relates solely to the question 

In that case Lynchburg Gas Company is seeking an order directing 
‘Transcontinental Gas Pipe Line Company to supply gas to it. - It is inter- 
esting to note that Atlantic Seaboard Company is the present supplier of 


Lynchburg, that it offered to supply all the additional requirements of 
Lynchburg, and that its capacity to do so has not been questioned. 
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of the financial feasibility of the proposed project, a matter 
discussed below. The Commission in considering the ade- 
quacy of gas supply is primarily concerned to assure that the 
extension of service to a new customer will not interfere with 
providing adequate service to existing customers. If all of 
Atlantic Seaboard’s contracts with existing customers provide 
for firm service, the availability of gas under these contracts 
cannot be endangered by an agreement to furnish gas to Blue 
Ridge if it is available without endangering firm service to 
others. 

Thus the petitioner’s contention regarding gas supply is 
entirely without merit. 


C. Evidence on the record convincingly demonstrates that the project is 
economically feasible 


1. Market estimates.—The petitioner has given an entirely 
erroneous impression of the opinion of the trial examiner when. 
it states (Br. p. 22) that he refused to endorse or approve in 
any way the market estimates made by the Ford, Bacon & 
Davis engineers who studied the feasibility of Blue Ridge’s 
project and that he agreed with petitioner’s expert that the 


estimates had “significant shortcomings.” The absurd conclu- 
sion which the petitioner attempts to draw from this is that the 
examiner decided that there is an adequate potential market 
solely on the basis of his favorable impression of Ford, Bacon & 
Davis’ reputation. What the examiner in fact said amounted 
to this: that, it is generally preferable to make house-to-house 
surveys of potential consumer demand for gas, but that he was 
satisfied in this instance that the Ford, Bacon & Davis esti- 
mates are sound even absent such a survey. Indeed, with re- 
gard to the one category of service where he specifically re- 
peated his statement regarding the general desirability of sur- 
veys—commercial customers—the examiner went on to find 
that the estimates appeared not just sound but “conservative” 
(R. 3391). It is significant that the petitioner has made no 
attempt to attack the estimates of home ‘and commercial cus- 
“tomers other than to point to the examiner’s general statement 
about survey evidence. With regard, first, to residential cus- 
tomers, the petitioner must have recognized the futility of 
such an attack in view of the examiner’s explicit findings that 
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the number of existing users of propane (under Blue Ridge’s 
present distribution system) together with the number of 
bottled gas customers, all-of whom have every reason to switch 
to: natural gas,-provided a firm base: forthe residential non- 
space heating estimates. 

The estimates of residential space heating look toward only 
290 customers at the end of the first year and 810 at the end 
of the third: Surely-in- view of plans-of the- Rockingham Re- 
development and*Housing-Authority to use natural gas in the 
heating of 150: new units: (R- 2254-55), the receipt by Blue 
Ridge of some: 165 inquiries regarding residential space heat- 
ing (R. 2255), and the well-known advantages of natural gas 
space heating .(R_.376),.the presiding examiner was justified 
in regarding the estimatesasreasonabie. 

In itediscussionofthe industrial use estimates, the petitioner 
complains of the examiner’s refusal to credit the testimony of 
its witness to the effect that four of the industrial concerns that 
plan to switch to natural gas used only the equivalent of 
133,130 Mef in the.12 months ending May 31, 1959, as opposed 
to an annual need of 171,300 Mef estimated by Ford, Bacon & 
Davis. The statements of the four concerns (R. 2821-4), 
which were the basis for the Ford, Bacon & Davis estimates 
are characterized as unsworn, uncrossexamined, and incredible, 
Yet the industrial concerns themselves are certainly in the best 
position to know how much industrial oil they consume and to 
make the simple calculation necessary to determine an Mcf 
equivalent. ‘Their statements were certainly admissible in evi- 
dence (we do not understand the petitioner to contend to the 
contrary) and if the petitioner desired to examine responsible 
officials of the.firmsto determine the besis for their calculations: 
it wascertainly free-tohavethem subpenaed. The petitioner's 
witness, a wholesale marketer of oil (that is, one of the sup- 
pliers of the jobbers who in turn supplied the firms in ques- 
tion), testified as to. his knowledge of the total industrial-oil 
consumption.of these four firms. But nothing in the record 
lends any. support to the petitioner’s unstated assumption that 
the witness was in a position to have accurate knowledge of 
this. Certainly the mere fact that the witness is personally 
aequainted with most of the oil marketers and industrial con- 
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sumers in Rockingham County (R:°1052);‘calls on’ the users 
periodically and. “in the great majority:of: cases” is‘“familiar 
with the equipment that is installed inthe plants” (R.'1053), 
did not compel the.examiner. to conclude that he had more ac- 
curate information onthe amounts of oil they consumed during 
-year.than that reflected in the statements of the consumers 
themselves. 

The petitioner next-contends that in two cases the state- 
ments of the industrial concerns are incredible because, by 
applying the hourly-maximum Mcf-capacity of the converted 
burners subsequently. stated in the contracts with Blue Ridge 
(R. 2641, 2643), the petitioner concludes that “under their 
normal operating conditions” the firms cannot use that much 
gasina year. This, however, is the mere tpse dixit of the peti- 
tioner since they failed to introduce any evidence of what were 
the “normal operating practices” of these plants—number 
of shifts, hours per week, etc. There is no necessary incon- 
sistency between the two statements and surely this Court 
cannot take judicial notice of what are “normal operating 
practices.” 

Even if the petitioner had succeeded in casting doubt on the 
accuracy of the industrial estimates, it would be far from 
demonstrating that the project is not ‘economically feasible. 
The examiner explicitly found on the basis of financial data 
submitted by the applicant that the project is feasible even if 
Blue Ridge’s sales for industrial use were considerably smaller 
than the original estimates (R. 3393). Those data were sub- 
mitted by the applicant in order to obviate the petitioner’s 
objection that interruptible gas might not be available for 
resale to Harrisonburg Electric Commission for the equivalent 
of 360 days per year (infra p. 20), ‘but they serve equally well 
to demonstrate that the petitioner can afford to sell consid- 
erably less gas to.the other proposed industrial users. There 
can be no doubt that Harrisonburg Electric would take firm 
gas allotted for other industrial usersin Blue Ridge’s estimates, 
ifnottaken bythem. © 

2: The Winchester experience —The petitioner introduced 
@ great deal of evidence to demonstrate the economic similarity 
of the Winchester and Harrisonburg areas, and now complains 
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because the examiner declined to draw the desired inference— 
that the failure of the Shenandoah Gas Company in Winchester 
to achieve the financial success predicted for its natural gas 
distribution project bodes a similar end for Blue Ridge. The 
presiding examiner stated that “the causes of Shenandoah’s 
lack of success” are not disclosed by the record (R. 3397), but, 
the petitioner now says that this would have been clear had not 
the examiner erroneously excluded from evidence the market 
estimates contained in the Shenandoah feasibility study. 
Then, says the petitioner, it would have been apparent that the 
eause was Shenandoah’s “failure to realize the sales and 
revenues which it projected and which were necessary for its 
success.” (Pet. Br. p. 24) But this explanation is entirely 
circular and we are left with the question, why did Shenandoah 
fail to realize the projected sales? It may have been that the 
predictions were bad or it may have been that the Shenandoah 
Company was poorly managed, and failed to exploit the oppor- 
tunities for success that were there. The petitioner says that 
the examiner should have considered the estimates, but it made 
no attempt to introduce evidence bearing on the management 
of Shenandoah. It was up to the petitioner as the proponent 
of the comparison to show that the two situations were in fact 
comparable in all relevant respects. See 2 Wigmore, Evidence 
§ 442 (3d ed. 1940). It did not do so, and it may not complain 
of the Examiner’s refusal to accept data bearing on only one of 
the possible explanations. 

3. The Proposed Sales to Harrisonburg Electric Commis- 
sion.—The petitioner challenges the findings of the examiner, 
adopted by the Commission, that Blue Ridge will be able to 
secure a sufficient amount of gas from Atlantic Seaboard for re- 
sale to the Harrisonburg Electric Commission to make that as- 
pect of Blue Ridge’s proposed operations economically feasible. 
It also questions whether Blue Ridge will be able to resell the 
gas at a sufficient profit. 

The first thing to note is that the Atlantic Seaboard Com- 
pany, through an authorized representative, had declared to the 
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Commission that it has “sufficient gas in current supply to serve 
the projects and requirements of the applicant.” (R. 535.) 
To be sure Atlantic Seaboard was apparently somewhat un- 
willing to commit itself with a specific prediction regarding the 
number of days per year that the interruptible service would 
be available for fear that this might constitute an unlawful 
preference or advantage to Blue Ridge under the interruptible 
tariff within the meaning of Section 4(a2) of the Natural Gas 
Act, 15 U.S.C. §717c(a) (R. 2261-63). But Atlantic Sea- 
board would scarcely have made the statement in the letter 
and would scarcely have contracted to sell 740 Mef per day on 
an interruptible basis, knowing that interruptible gas was 
largely relied upon to supply Harrisonburg Electric, unless it 
thought that it was in a position to deliver sufficiently steadily 
to ensure the success of the project. ‘The petitioner creates a 
misleading impression when it states (Pet. Br. p. 25) that At- 
lantic Seaboard’s latest filings with the Commission project no 
interruptible sales for the future. This means only that Atlan- 
tic Seaboard foresaw no interruptible sales to the customers 
that it was serving at the time of the filing since a “Statement 
G”, filed pursuant to section 154.63 of the Commission Regula- 
tions, is designed to show the effect of a rate increase on exist- 
ing customers; thus no firm sales to Blue Ridge were projected 
therein, either. 

Petitioner states (Br. p. 25) that the examiner erroneously 
relied on testimony regarding the past availability of gas 
under Atlantic Seaboard’s overrun tariff to support his finding 
that sufficient gas would be available to Blue Ridge under 
the interruptible schedule. The Ford, Bacon & Davis engi- 
neer testified that Roanoke Gas Company had found overrun 
gas to be available on all but about five days per year (R. 953). 
Petitioner argues that this does not necessarily indicate the 
availability of interruptible gas because (1) under its filed 
tariffs Atlantic Seaboard is bound to subordinate its inter- 
ruptible service to “other service” which it takes to include 
overrun and (2) even if it had freedom to choose, Atlantic 
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Seaboard would prefer to sell overrun, which commands @ 
higher price than interruptible gas. In fact, the examiner 
did not find it necessary to resolve the dispute that arose over 
priority between the two tariffs since he expressly stated that 
he was satisfied, without reliance on the Roanoke experience, 
that sufficient interruptible gas would be available (R. 3393). 

The petitioner also contends that the contract price for sales 
to Harrisonburg Electric (51.5¢ per Mcf) is too low in view 
of the fact that, in submitting a draft contract in June 1958, 
Blue Ridge told engineers retained by Harrisonburg Elec- 
tric that “the average price of gas delivered should be 5.3¢ per 
therm [53¢ per Mcf] in order for Blue Ridge to finance this 
proposed lateral 4”” line” (R. 2692). The petitioner in effect 
argues that Blue Ridge’s attempt in the course of bargaining 
to get a 53¢ price somehow constitutes an admission that it 
can’t afford to sell at the finally agreed-upon-price“of 51.5¢. 
Apart from the inherent unpersuasiveness of this argument, 
the fact is that Ford, Bacon & Davis’ revised feasibility study, 
which was the focal point of the applicant’s case and the peti- 
tioner’s opposition and which the presiding examiner passed. 
on, explicitly assumed a price of 51.5¢ in computing revenues to 
be derived from sales to Harrisonburg Electric Commission 
(R. 2611). The report amply demonstrates the feasibility of 
the project judged by the economic tests the Commission usu- 
ally applies, and the petitioner has not proved otherwise. ~ 

4. Financing —The Examiner found that even if he were to 
accept the testimony of the petitioner's financial witness that 
Blue Ridge would be required to pay interest as high as 644% 
on the bonds and 74% on debentures (rather than the 6% 
and 614% that were the basis for Blue Ridge’s initial calcula- 
tion of earnings coverage and rate of return and which were 
supported by a qualified financial expert (R. 525)) the projeet 
was nonetheless financially feasible. The petitioner contends 
that there is no support in the record for such a finding and 
that the petitioner’s expert testified withont contradiction. to 
the contrary. . These criticisms are captious.: Surely, it was not 
necessary for the applicant to present a witness to testify ‘re- 
garding the effect of witness Gass’ estimated interest rates on 
the earnings coverage ratio—the examiner-was capable of mak- 
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ing the simple calculation> And with regard to the significance 
of the ratios thus computed, it is inconceivable that the witness 
Glore, who testified that a ratio of 2.38 was not just adequate 
but “good” for the third year’s operations (R. 521), would have 
a substantially different opinion about a 2.07 ratio. Contrary 
to the petitioner's suggestion (Pet. Br. p. 26) their financial 
expert Gass nowhere testified that the project was not feasible 
assuming his predicted interest rates whereas it was feasible as- 
suming Blue Ridge’s. Rather his criticism was more funda- 
mental—he disagreed (unsoundly as we have seen) with the 
underlying engineering estimates that are the basis for pre- 
dicted gross earnings. And in any event, the assessment of 
“the significance of interest rates is not a task of fact-finding 
but rather it calls for an exercise of the presiding examiner’s 
judgment; expert opinion may be useful but it is not control- 
ling even if uncontradicted. .The petitioners must show that 
a judgment of feasibility based on Gass’ predictions is 
unreasonable—this they have not even attempted to do... 

5. Competency of Management.—The question of compe- 
tency of management would seem to be the one, preeminently, 
in which the Federal Power Commission ought to accord re- 
spect to the judgment of the state commission. The State 
Corporation Commission of Virginia has supervised and regu- 
lated Blue Ridge as a propane gas distributor, and is certainly 
in the best position to judge its capacity efficiently to operate 
an expanded gas distribution business. Local interests in Vir- 
ginia will suffer the greatest injury if a needed service fails be- 
cause of incompetent management so that there can be little 
doubt of the state commission’s incentive to scrutinize the ap- 
plicant carefully in this respect. 

Tf we assume, nonetheless, that the petitioner’s objections 
have relevance in the face of the certification by the Virginia 
commission, they are plainly without merit. 


: * Payment of the maximum interest rates predicted by the witness Gass 
‘would result, in the third year of operations, in additional interest payments 
of $4,075: $69,250 rather than $65,175 (R, 2646). This produces an earn- 
ings coverage ratio “Before taxes and after Depreciation” of 207 rather 
than 238 (ER. 2647). 
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The surveying engineer from Ford, Bacon & Davis testified 
that the Blue Ridge had requested his firm to recommend an 
operating manager of the natural gas operation, that the selec- 
tion of competent personnel is a service that it has frequently 
performed in the past for utilities beginning natural gas service 
(R. 2257-8), and that he had narrowed the field of possibilities 
down to two named persons who were competent, who were in- 
terested in the job, and one of whom he had met (R. 2279-84). 
In view of the uncertainty (caused by the petitioner’s opposi- 
tion) regarding the date when Blue Ridge’s project would get 
under way, it is difficult to see what else Blue Ridge could have 
been expected to do in order to give evidence of its intent and 
ability to secure competent management. Surely the peti- 
tioner does not suggest that the only applicants in 2 position to 
satisfy the management requirement are those that are already 
in the natural-gas distribution business. 

6. The “Need” for Natural Gas in H arrisonburg.—The peti- 
tioner says that no need for natural gas service in Harrison- 
burg has been proved. Yet the petitioner says not a word 
about the users of bottled gas and propane who are presently 
paying just about twice the proposed natural gas rates in order 
to satisfy their residential gas requirements (R. 3389). The 
petitioner says nothing about the well-known inherent ad- 
vantages of natural gas for residential-space heating that 
would induce many homeowners to pay something of a pre- 
mium for it over coal and fuel oil (R. 365). As far as industrial 
need for natural gas is concerned, the petitioner makes no 
reference to the detailed testimony of the president of Rock- 
ingham Development Corporation, which is devoted to at- 
tracting new industries to Rockingham County, to the effect 
that many industrial firms have indicated that “natural gas 
would be desirable, or in some cases a necessity for their plants” 
(R. 310). Surely the Commission was not bound to find that 
natural gas was “necessary” for industrial use in the sense that 
Rockingham County was doomed to economic stagnation or 
deterioration. without it. 
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In any event even if the industrial need were not that urgent, 
the primary “need” to be considered under the Natural Gas 
Act is that of the residential customers. While a large indus- 
-trial load is useful in evening out the seasonal variations in 
residential demand and thus improving the efficiency of the 
distributing company, the industrial load is not so much a 
good in itself as it is an important contribution to the 
feasibility of a project designed to accord the unique advan- 
tages of natural gas service to a residential area of some 
15,000 persons. For that reason the petitioner’s reference to 
“the inherent wanton waste” in the end-use of a substantial 
amount of gas as boiler fuel is wide of the mark. This case 
is totally different from the one petitioner evidently has in 
mind, Transcontinental Gas Pipe Line Corp., 21 FPC 138, 
reversed sub nom. Consolidated Edison Co. v. F.P.C., 271 
F. 2d 942 (C.A. 3), certiorari granted, 362 U.S. 948, where 
the Commission has resisted attempts by an industrial con- 
sumer to make a direct purchase from an independent producer 
of large amounts of gas for boiler fuel. Unlike the present 
case, that sale was not necessary to the feasibility of supplying 
gas for ultimate domestic use. 
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The Commission did not err in refusing to reopen the proceed- 
ings upon Atlantic Seaboard’s filing of increased rates 


The Commission denied the petitioner’s request that it re- 
open the proceeding in order to consider the effect on the Ex- 
aminer’s findings of feasibility of a rate increase filed by At- 
lantic Seaboard Company. The Commission concluded that 
the effect of the increase, suspended except for sales for in- 
dustrial resale until May 7, 1960, was largely hypothetical at 
that time and it thought that the interest in reaching an end 
to the proceeding was overriding. 

Unlike courts, which more often than not determine the 
legal consequences of past events, administrative tribunals en- 
gaged in such activities as licensing, certificating, etc., neces- 
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sarily deal with continually changing fact situations. The Su- 
preme Court has recognized that the peculiar function of ad- 
ministrative agencies requires that they have considerable 
flexibility in determining in what circumstances they will re- 
open a proceeding to assess the consequences of changed cir- 
cumstances and in what circumstances they will decline to do 
so. Thus in J.C.C. v. City of Jersey City, 322 US. 503, 514-15 
(1944) the Supreme Court said: 
* * © Administrative consideration of evidence—par- 
ticularly where the evidence is taken by an examiner, 
his report submitted to the parties, and a hearing held 
on their exceptions to it—always creates a gap between 
the time the record is closed and the time the admini- 
strative decision is promulgated. This is especially true 
if the issues are difficult, the evidence intricate, and the 
consideration of the case deliberate and careful. If upon 
the coming down of the order litigants might demand 
rehearings as a matter of law because some new circum- 
stance has arisen, some new trend has been observed, 
or some new fact discovered, there would be little hope 
that the administrative process could ever be consum- 


mated in an order that would not be subject to reopen- 
ing. It has been almost a rule of necessity that rehear- 
ings were not matters of right, but were pleas to discre- 
tion. And likewise it has been considered that the 
discretion to be invoked was that of the body making 
the order, and not that of a reviewing body. 


To be sure the precise question there involved.a petition for 
rehearing after final agency decision rather than a motion to 
reopen after the Presiding Examiner’s decision and prior to the 
agency decision on the record, but the guiding considerations 
are the same. See also United States v. Pierce Auto Freight 
Lines, Inc., 327 US. 515, 534-35 (1946). 

. The petitioner finds no support for its attempt to appeal 
from the. Commission’s exercise of discretion in this Court’s 
recent decision in Michigan Consolidated Gas Co. v. F P.C., 
Nos. 14975, et al., decided April 29, 1960. There this Court 
held that the F.P.C. should have considered the merits of a 
proposal which was made as a settlement offer after the Com- 
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mission decision in a complicated abandonment proceeding. 
This Court noted that the proposal appeared “to have merit 
enough to have required the Commission at some stage of the 
proceedings to consider it on its own initiative as an alternative 
to total abandonment” (slip op. 38). In short it held that 
the Commission had failed adequately to consider various pos- 
sible means of protecting the public interest at the time of the 
initial decision’ 

There can be little doubt that the Commission exercise of 
discretion was a reasonable one. One very important consid- 
eration that influenced the Commission is the extensive delay 
in final decision that granting of the petitioner’s motion would 
have entailed. It is interesting to note that the petitioner has 
not attempted to supply to this Court a financial analysis to 
demonstrate a probability that the Commission would have 
reached a different conclusion about the feasibility of the project 
if it had considered the increased rates. The reason for its fail- 
ure to do so is readily apparent—it would have been a long, com- 
plex, and expensive undertaking to demonstrate the probable 
effect on demand, gas revenues, etc. And it would be just as 
burdensome for the parties to make the necessary inquiries if 
the Commission proceeding were reopened. Absent a showing 
that different conclusion would be probable on reopening, the 
Commission was bound to consider the effect of delay on the 
people of Harrisonburg who are awaiting the opportunity to 
enjoy the unique advantages of natural gas service and who 
are, in many cases, presently paying twice as much to satisfy 
their needs as they would upon the institution of Blue Ridge’s 
service. Only the Commission was in a position to balance the 
human costs of further delay against the probabilities that the 
new data would cause it to change its decision. 


© City of Pittsburgh v. F.P.C., 99 App. D.C. 118, 287 F. 2d 741, 751, a case 
of newly discovered evidence, is similar. This Court indicated that it 
would be disposed to grant a motion pursuant to the Natural Gas Act 
$19(b) to have additional evidence adduced before the Commission. How- 
ever the Commission’s refusal to receive the new evidence was based in 
part upon an excessively narrow concept of the scope of inquiry, which 
infected the original proceeding as well, and in part upon a mistaken belief 
that there was not reasonable ground for failure to adduce the evidence 
at the original proceeding. 
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Finally, even if it were probable that the rates filed by Atlan- 
tic Seaboard on November 4, 1959, would endanger the feasi- 
bility of the project, the Commission was fully justified in 
regarding any attempt to determine the effect of that filing 
as speculative. Sincethe Commission has no power to suspend 
increases in rates for industrial consumption, Atlantic Sea- 
board IS tariff went into effect without suspension. However, 
all other increases were suspended and are now being collected 
under bond to secure any repayment that might be ordered by 
the Commission at the conclusion of the Section 4(e) proceed- 
ing (R. 3485). See Natural Gas Act Section 4(e), 15 US.C. 
§717c(e). Whether or not the bond system is the ideal ar- 
rangement to protect the consumers pending the adjudication 
of lengthy 4(e) proceedings, it cannot be disputed that in the 
long run Blue Ridge will not pay the rates filed on November 
4, 1959 if the Commission determines that these rates are not 
just and reasonable. 

The petitioner stresses the fact that the interruptible rates are 
in effect without any obligation to refund. But the Commis- 
sion certainly retains the power to institute inquiry into the 
justness and reasonableness of the interruptible rates and to’ 
order prospective rate reductions. Existence of this power was 
implicitly recognized by this Court and conceded by all parties 
in Gas Service Co. v. F.P.C., No. 15401, decided July 21, 1960. 
And in any event, as the Commission pointed out, Blue 
Ridge expects to purchase substantial amounts of Interruptible 
gas only for the first four years of operations, until such time as 
there is a substantial residential space-heating load, the sea- 
sonal dips in which will be filled in by industrial consumption. 

If the above two possibilities seem somewhat long-range for 
a project whose first years may be the most difficult, it should 
be pointed out that the very rates which formed the basis for 
the Ford, Bacon & Davis estimates were collected by Atlantic 
Seaboard subject to bond pending outcome of two section 4(e) 
proceedings. (R. 486.) Thus any possible adverse conse- 
quences from increased industrial rates may be more than offset 
by lower rates in the other schedules upon the Commission’s 
determination of the Section 4(e) proceedings. 
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CONCLUSION 


For the foregoing reasons, the order of the Commission 
should be affirmed. 
Respectfully submitted. 
Joun C. Mason, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
Rosrer L. RussEw, 
Assistant General Counsel, 
Muton J. Grossman, 
Attorney, 
For respondent. 
Federal Power Commission, Washington 26, D.C. 


Novemesr, 1960. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In the Intervenor’s opinion the questions presented 
are: 

(1) May the Federal Power Commission adhere to a 


practice of declining to issue compulsory subpoena for the 
production of expert opinion testimony? 


(2) Was there substantial evidence on the record to 
support Federal Power Commission’s findings that the 
granting of an application by a local utility for pipeline 
gas service is required by the public interest and that the 


applicant, which had already been certificated by a state 
regulatory commission, was qualified to perform the serv- 
ice? 


(3) Did the Federal Power Commission exercise its dis- 
eretion reasonably in declining to reopen the proceeding 
to receive evidence regarding the impact on a proposed 
distribution system of rate increases filed by the natural 
gas company that would supply the system? 
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SUMMARY OF ARGUMENT 
I 


The subpoena that Petitioner, during the course of the 
hearing in this proceeding, requested the Presiding Ex- 
aminer to issue to Alan E. Lockwood of Ebasco Services 
Incorporated indisputably would have required Mr. Lock- 
wood to give expert testimony with the payment only of 
the usual lay witness’ fee. The Federal Power Commis- 
sion, hereinafter referred to as the ‘‘Commission,’’ prop- 
erly refused to issue a compulsory subpoena for the pro- 
duction of expert testimony from Mr. Lockwood unless 
the Petitioner undertook to pay the appropriate fee for 
the testimony of an expert witness. The Petitioner made 
no such undertaking or offer of such undertaking. 


Petitioner’s requested subpoena to Mr. Lockwood took 
the form of a request for a subpoena to Mr. Lockwood to 
produce a report by Ebasco Services Incorporated con- 
taining facts and estimates relating to a natural gas 
project in Rockingham County, Virginia. Clearly, it was 
not the Ebasco report that Petitioner sought to reach by 
its request for a subpoena to Mr. Lockwood. What the 
Petitioner was really interested in getting by its requested 
subpoena was the expert testimony of Mr. Lockwood, inci- 
dentally in relation to the Ebasco report, but primarily in 
relation to the expert testimony of Witness Ross, Senior 
Gas Engineer of Ford, Bacon & Davis, the engineering 
counsel for the intervenor, Blue Ridge Gas Company, here- 
inafter referred to as ‘‘Blue Ridge,’’ on the report of eco- 
nomic feasibility of Ford, Bacon & Davis in respect of 
Blue Ridge’s natural gas project for Rockingham County, 
Virginia. 


Even if the Commission had issued the subpoena re- 
quested by Petitioner for the production by Mr. Lockwood 
of the Ebasco report, this report would not have been 
relevant or material to any issue in the proceeding before 
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the Commission. This report, assuming Petitioner’s re- 
presentations concerning its scope and contents to be 
factual, involved a natural gas project having no material 
relationship to the natural gas project of Blue Ridge. By 
Petitioner’s admissions, the natural gas project of Blue 
Ridge that is the subject of this proceeding involves not 
only a project of different geographical dimensions from 
that which was the subject of the Ebasco report but one 
that involves facts and estimates differing sharply from 
those that were the basis of the Ebasco report. 


In any event, Petitioner was not prejudiced by the Com- 
mission’s denial of the issuance of a compulsory subpoena 
to Mr. Lockwood, since Petitioner had ample opportunity 
to raise the issue of the Ebasco report in a proceeding 
before the State Corporation Commission of the Com- 
monwealth of Virginia, which is the only public authority 
having continuing statutory responsibility for the scrutiny 
of Blue Ridge’s operations as a public utility. As a result 
of this proceeding, the State Corporation Commission 
granted a certificate of public convenience and necessity to 
Blue Ridge, based, inter alia, upon an affirmative showing 
by Blue Ridge of the economic feasibility of its proposed 
natural gas project for Rockingham County, Virginia. 


Blue Ridge, after opposing Petitioner’s initial appli- 
cation to the Presiding Examiner for the issuance of a sub- 
poena to Mr. Lockwood, asked the Presiding Examiner 
to reconsider his denial of this application and to is- 
sue such subpoena solely to expedite the ultimate de- 
termination by the Presiding Examiner of the issues 
involved in this proceeding, in an effort to foreclose 
anticipated dilatory tactics of the Petitioner, which ensued, 
in pursuing an appeal to the Commission from the de- 
nial by the Presiding Examiner of Petitioner’s application 
for the issuance of a subpoena to Mr. Lockwood. 


Petitioner’s inference that Blue Ridge engaged Ford, 
Bacon & Davis to do a feasibility report on its natural 
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gas project only after review of the Ebasco report has 
no foundation in the record in this proceeding. Although 
the corporate entity that engaged Ebasco Services Incor- 
porated to produce a report containing facts and esti- 
mates relating to a natural gas project in Rocking- 
ham County, Virginia, is the same corporate entity as Blue 
Ridge, both the ownership and the management of Blue 
Ridge in this proceeding are wholly different from the 
ownership and the management of the corporation when 
Ebasco Services Incorporated: was engaged to produce its 
report. Moreover, there is no evidence whatsoever in 
this proceeding that the owners or the management of 
Blue Ridge have ever seen the Ebasco report, much less 
that this report had any bearing whatsoever on Blue 
Ridge’s engaging Ford, Bacon & Davis to undertake a study 
of the feasibility of a natural gas project for Rocking- 
ham County, Virginia. 


an 


The record in this proceeding abundantly demonstrates 
that the granting of Blue Ridge’s application for a natu- 
ral gas allocation under Section 7(a) of the Natural Gas 
Act is in the public interest and that Blue Ridge is well 
qualified to perform the proposed natural gas service. 


With particular reference to the sufficiency of proof of 
the adequacy of a natural gas supply for Blue Ridge’s 
natural gas project, Blue Ridge has produced in this 
proceeding all the proof that any applicant in any Sec- 
tion 7(a) proceeding under the Natural Gas Act can be 
expected to produce in respect of the availability of a 
sufficient supply of natural gas to serve its natural gas 
project. 

Blue Ridge has produced credible and substantial evi- 
dence, voluntarily given by its prospective supylier of 
natural gas, Atlantic Seaboard Corporation, hereinafter 
referred to as ‘Atlantic Seaboard,”’ that such supplier 
has sufficient gas in current supply to meet Blue Ridge’s 
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requirements without impairment of its ability to meet 
the requirements of its other customers; and Blue 
Ridge has duly asked that notice be taken of data 
in the files of the Commission showing the adequacy 
of its supplier’s gas reserves until 1972. 


Significantly, Petitioner made no timely or proper ob- 
jection to either or both of these items of material evi- 
dence in respect of the availability of an adequate supply 
of natural gas for Blue Ridge’s natural gas project. 


Ii 


The record in this proceeding clearly establishes that 
the Commission properly refused to reopen the proceeding 
by reason of Atlantic Seaboard’s filing of increased rates 
subsequent to the close of the record in this proceeding. 
Petitioner’s contention to the contrary would stultify pro- 
ceedings under Section 7(a) of the Natural Gas Act, and 
make a nullity of such proceedings. 


Petitioner has cynically admitted in this proceeding 
that its intervention in opposition to Blue Ridge’s natural 
gas project was nothing more or less than the utilization of 
an opportunity, its right to intervene in this proceeding as 
ordered by the Court, to continue to prevent competition in 
the fuel market in Rockingham County, Virginia. This 
utilization of a decision of the Court is contrary to the 
public interest and the proper utilization of judicial process. 


ARGUMENT 
I. THE COMMISSION DID NOT ERR IN DENYING THE 
SUBPOENA 


Blue Ridge joins in and adopts the argument of the 
Commission on this point, and therefore deems it unneces- 
sary to restate that argument. (FPC Br., pp. 5-11) Blue 
Ridge deems it helpful to the Court to set forth here only 
additional reasons for the validity of the Commission’s 
ruling denying a compulsory subpoena duces tecum to Alan 
E. Lockwood of Ebasco Services Incorporated. 
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A. Indisputably. Petitioner’s Requested Subpoena to Alan E. 
Lockwood Would Have Compelled Him to Give Expert 
Testimony 

Petitioner’s application to the Commission for a sub- 
poena to Mr. Lockwood clearly discloses on its face that 
the Ebasco report contains no opinion on the feasibility 
of a natural gas project in Rockingham County, Virginia. 

Petitioner stated in its application for this subpoena that 

it was ‘‘On the basis of the facts and estimates contained 

in the Ebasco Report . . .”’ that ‘‘Mr. Lockwood was of 
the opinion that the economic feasibility of a project to 
bring natural gas to Harrisonburg was highly doubtful.”’ 

(Pet. Br., p. 13) 


It was therefore not the Ebasco report in which Peti- 
tioner was interested when it requested the Commission to 
issue a subpoena to Mr. Lockwood, but Mr. Lockwood’s 
expert opinion in respect both of this report and of the 
feasibility report of Blue Ridge’s engineers, Ford, Bacon 
& Davis. Petitioner acknowledged in its application for a 
subpoena that the business of Ebasco, like that of Blue 
Ridge’s engineers, is ‘‘the giving of expeit opinion testi- 
mony’? on the basis of studies made by it of natural gas 
projects. (Pet. Br. p. 14) Even if the Ebasco report 
contained an opinion by Mr. Lockwood in respect of the 
feasibility of a natural gas project in Rockingham County, 
the production of the report alone would not have served 
Petitioner’s ultimate purpose in requesting the issuance of 
a subpoena to Mr. Lockwood. 


Clearly, what Petitioner actually sought was the expert 
testimony of Mr. Lockwood in respect of the feasibility 
report of Ford, Bacon & Davis to Blue Ridge and, more 
particularly, of Witness Ross’ testimony concerning this 
report. Thus, Petitioner emphasized to the Commission 
that it was the report of Ford, Bacon & Davis, together 
with the ‘‘alleged facts, estimates, opinions and judgments 
of Witness Ross embodied therein and amplified in his 
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testimony. . . .”’ that in Petitioner’s view made relevant 
and material, not just the Ebasco report, but Mr. Lock- 
wood’s expert testimony in respect of both the Ebasco 
report and Witness Ross’ testimony on the Ford, Bacon 
& Davis report. 


Even if the Ebasco report had contained an opinion by 
Mr. Lockwood in respect of the feasibility of a natural 
gas project in Rockingham County, it was therefore not 
the production of this report that was sought by Petitioner 
in its application for a subpoena to Mr. Lockwood but the 
production of Mr. Lockwood to give as an expert his 
evaluation of the report and opinion of Ford, Bacon & 
Davis on the feasibility of Blue Ridge’s natural gas 
project for Rockingham County. 


B. The Ebasco Report, Even if Required by the Commission 
to Be Produced, Would Have Been Neither Relevant Nor 
Material to Any Issue in the Proceeding Before the 
Commission Whether or Not It Included an Expert Opinion 
By Mr. Lockwood 

The Ebasco report, whatever it may contain, concerns 

a natural gas project having no material relationship to 

the natural gas project of Blue Ridge that is the subject 

of this proceeding. When Witness Ross, Blue Ridge’s 
principal engineering witness, was first questioned by 

Petitioner in respect of his knowledge of the Ebasco 

report, he stated that it was his understanding, although 

admittedly hearsay, that this report was based upon a 

project involving a much longer transmission pipeline from 

Atlantic Seaboard than the project of Blue Ridge. (R. 

1014-1015) The Presiding Examiner himself took note 

of Witness Ross’ understanding of the dissimilarities be- 

tween the natural gas project that was the subject of the 

Ebasco report and the natural gas project of Blue Ridge 

that was the subject of Ford, Bacon & Davis’ report on 

feasibility. (R. 1029-1030) 
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The Presiding Examiner went even farther when he 
made his preliminary ruling on the basis of Petitioner’s 
oral request for the issuance of a subpoena to Mr. Lock- 
wood. He stated in part as follows: 


‘The Examiner is unable to see that the Ebasco 
engineering report is material and relevant here. It 
was made at a different time, and all the evidence that 
has been adduced upon the subject is to the effect that 
it was a different project, a different concept from 
the one that was developed by Ford, Bacon & Davis. 
There is no showing on the part of counsel that it 
does contradict the report which was prepared by 
Ford, Bacon & Davis. 

“In short, the Examiner is unable to see that it is 
relevant and material in this proceeding, and, accord- 
ingly, declines to issue the subpoena duces tecum 
sons) to be directed to Alan E. Lockwood.’’ (R. 1038- 
1 


While the Presiding Examiner later concluded, when he 
made his formal ruling denying Petitioner’s application 
for the issuance of a subpoena to Mr. Lockwood, that the 
evidence which Petitioner proposed to adduce by Mr. Lock- 
wood ‘‘may be relevant and material’? (R. 3373), Peti- 
tioner itself removed any doubt about the irrelevancy and 
and immateriality of the Ebasco report when it appealed 
to the Commission for the issuance of a subpoena to Mr. 
Lockwood. 


In its application to the Commission for the issuance of 
a subpoena to Mr. Lockwood, Petitioner itself pointed out 
that the transmission pipeline that was the subject of the 
Ebasco report ‘‘assumes a pipeline connecting with that 
of Atlantic Seaboard somewhat shorter in length than that 
Blue Ridge now proposes.’’ (Pet. Br., p. 13) Petitioner 
then makes the following significant admission: 
“On the basis of the facts and estimates contained 


in the Ebasco Report, which differ sharply from those 
contained in the Ford, Bacon & Davis Report, Mr. 
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Lockwood was of the opinion that the economic feasi- 
bility of a project to bring natural gas to Harrison- 
burg was highly doubtful.”’ (Pet. Br., p. 13) (Emphasis 
supplied] 


In other words, Petitioner clearly concedes that the ‘‘facts”’ 
underlying the Ebasco report, namely, the ‘‘facts’’ peculiar 
to the natural gas project which was the subject of that 
report, ‘‘differ sharply’? from the facts underlying the 
Ford, Bacon & Davis report on the feasibility of Blue 
Ridge’s natural gas project, a wholly different project 
from that involved in the Ebasco report. Obviously, if the 
basic ‘‘facts’? of the two projects ‘‘differ sharply,’’ the 
‘“cestimates’’ in respect of these ‘‘facts’’ could be expected 
to differ materially and as ‘‘sharply’’ as Petitioner asserts. 


C. Petitioner Was Not Prejudiced By the Commission’s Denial 
of the Issuance of a Compulsory Subpoena to Mr. Lockwood 


Assuming, arguendo, that the Ebasco report and any 
testimony adducible through Mr. Lockwood on the basis 
of this report would have been relevant and material to 
any issue in this proceeding, it is clear that the only such 
issue would have been that of the economic feasibility of 
Blue Ridge’s natural gas project. The Commission’s 
cogent argument makes crystal clear that the issue of the 
economic feasibility of Blue Ridge’s natural gas project 
was one of the many issues previously and properly heard 
and determined in favor of Blue Ridge by the State Cor- 
poration Commission of the Commonwealth of Virginia. 
(FPC Br., pp. 12-15) 


The State Corporation Commission is the only regula- 
tory authority having continuing jurisdiction over Blue 
Ridge’s operations as a public utility. The fact that the 
Commission in this proceeding tried de novo the issue of 
the economic feasibility of Blue Ridge’s natural gas project 
and the fact that the Commission independently came to 
the same conclusion as to its feasibility as that reached 
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by the State Corporation Commission simply reaffirms the 
judgment of the State Corporation Commission as to the 
economic feasibility of Blue Ridge’s natural gas project. 


Significantly, Petitioner appeared and participated in 
the proceeding before the State Corporation Commission 
in which the issue of the economic feasibility of Blue 
Ridge’s natural gas project was affirmatively resolved in 
favor of Blue Ridge. Petitioner was represented in that 
proceeding by the same counsel who represented Petitioner 
throughout the proceeding before the Commission that is 
now before this Court and by the same counsel who repre- 
sents Petitioner before this Court. (Exhibit 3, R. 2529- 
2533) Petitioner’s representations to the Commission in 
seeking the issuance of a subpoena to Mr. Lockwood make 
clear that the Ebasco report and Mr. Lockwood were in 
existance more than two years prior to the proceeding 
before the State Corporation Commission which finally 
determined the issue of the economic feasibility of Blue 
Ridge’s natural gas project. (Pet. Br., p. 13) 


Petitioner therefore had full opportunity to raise the 
issue both of the relevance and materiality of its right to 
a compulsory subpoena to Mr. Lockwood in a proceeding 
before the State Corporation Commission of the Common- 
wealth of Virginia. This Court may take judicial notice 
that no appeal was ever taken by Petitioner to the court 
of last resort of the Commonwealth of Virginia in respect 
of any such issue in the proceeding before the State Cor- 
poration Commission of that jurisdiction. In short, Peti- 
tioner had its day in court in the forum having primary 
jurisdiction to make a final determination of the only 
issue in respect of which the Ebasco report and Mr. 
Lockwood’s expert testimony thereon would have any 
relevance or materiality. 


Petitioner’s extravagant claims of prejudice by reason 
of the Commission’s denial of the issuance of a subpoena 
to Mr. Lockwood would sound in a more appealing key if 
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Petitioner had not backed away from a requested subpoena 
of G@. Frank Stinnett (BR. 1048), formerly Executive Vice 
President of Blue Ridge under its present management 
(B. 1032), the officer of Blue Ridge from whom Witness 
Ross of Ford, Bacon & Davis first heard of the Ebasco 
report (R. 1013) and the officer of Blue Ridge ‘specifically 
charged with responsibility for preparing the necessary 
applications [of Blue Ridge] to the Federal Power Com- 
mission and to the State Corporation Commission. . . .’’ 
(R. 1032) Petitioner’s representations in respect of the 
relevance and materiality of Mr. Stinnett’s testimony 
were so compellingly persuasive that both counsel for the 
Commission (R. 1041) and counsel for Blue Ridge (R. 
1084) readily acquiesced in his request for a compulsory 
subpoena for Mr. Stinnett. 


The Presiding Examiner was so persuaded by the merits 
of Petitioner’s representations in respect of the relevance 
and materiality of testimony adducible from Mr. Stinnett 
that he volunteered the following observation, notwith- 
standing that no party to the proceeding objected to the 
issuance of a subpoena to Mr. Stinnett: 


“The question of having Mr. Stinnett here is an 
entirely different [from the requested subpoena of 
Mr. Lockwood] proposition. Counsel for applicant 
concedes, as I think he must, that the evidence of Mr. 
Stinnett is relevant in this proceeding. And the Ex- 
aminer is also of the view that documents in his 
possession bearing upon the present project are 
material also, but not any documents or correspondence 
or reports having to do with the Ebasco engineering 
report or investigation made by the Ebasco.’’ (R. 1039) 


Mr. Stinnett could hardly have been considered by Peti- 
tioner to be a reluctant witness for Petitioner since it is 
perfectly clear that he had been ‘‘separated’’ from the 
employ of Blue Ridge by the President thereof well prior 
to the proceeding of the Commission that is before the 
Court. (RB. 560-561) Nevertheless, Petitioner withdrew its 
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request for the issuance of a subpoena to Mr. Stinnett 
(B. 1048), notwithstanding that the prima facie relevance 
and materiality of evidence adducible through Mr. Stinnett 
was readily acknowledged by Blue Ridge. (R. 1034) 


It is submitted that the Court fairly may take into 
consideration Petitioner’s quick retreat from its request 
for the issuance of a subpoena to Mr. Stinnett in an evalua- 
tion of the protestations of Petitioner in being denied the 
issuance of a subpoena to Mr. Lockwood for expert testi- 
mony at lay witness fees, when Mr. Lockwood’s Ebasco 
report, assuming to be factual Petitioner’s own representa- 
tions as to its date, was issued nearly three years prior 
to the economic feasibility report of Ford, Bacon & Davis 
that was the crux of the issue of the feasibility of Blue 
Ridge’s natural gas project in this proceeding. (Pet. Br., 
p. 18) 


D. Petitioner's Representations in Respect of the Position of 
Blue Ridge on Petitioner's Request for the Issuance of a 
Compulsory Subpoena to Mr. Lockwood Are Misleading 
By Reason of Failure to State Material Facts 


Petitioner represents to the Court that Blue Ridge 
opposed Petitioner’s initial application to the Presiding 
Examiner for the issuance of a subpoena to Mr. Lockwood, 
which the Presiding Examiner orally denied, and that there- 
after Blue Ridge moved the Presiding Examiner to recon- 
sider his denial of this subpoena and to issue it. (Pet. 
Br., p. 12) This representation is misleading. 


Petitioner next represents to the Court that after it 
filed its formal application to the Commission for the 
issuance of a subpoena to Mr. Lockwood, Blue Ridge, 
“‘Changing its mind a second time . . . filed an opposition 
to Petitioner’s application to the Commission... .’? (Pet. 
Br., Footnote 1, p. 14) Petitioner also represents to the 
Court, as it did to the Commission, that Blue Ridge, by 
its motion to the Presiding Examiner to reconsider his 
denial of the issuance of a subpoena to Mr. Lockwood, 


13 


‘itself tacitly conceded” the “relevance and materiality 
of the Ebsco Report on the central issue of economic feasi- 
bility.” (Pet. Br., p. 14) These representations are 
misleading. 

The foregoing representations of Petitioner to the Court 
are grossly misleading by reason of failure to state ma- 
terial facts. It is true, as Petitioner states, that Blue 
Ridge, after opposing Petitioner’s initial application to the 
Presiding Examiner for the issuance of a subpoena to 
Mr. Lockwood, moved the Presiding Examiner to recon- 
sider his denial of this subpoena and to issue it. (R. 3364- 
3365) What Petitioner neglects to state, however, is that 
Blue Ridge set forth as the reason for its motion for 
reconsideration of the denial of this subpoena that the 
issuance of the subpoena would be ‘‘in the interest of time.” 
(R. 3364) 


Blue Ridge’s motion for reconsideration by the Presiding 
Examiner of his denial of Petitioner’s request for the issu- 
ance of a subpoena to Mr. Lockwood was in keeping with 
the policy stated by the Commission in its order fixing 
the date of hearing and permitting the intervention of 
Petitioner in this proceeding in obedience to the judgment 
and mandate of this Court directing such intervention. 
Thus, the Commission stated in its order “‘That in com- 
pliance with the order of the Court this matter should 
be disposed of as promptly as possible. . . .”” (R. 272-274) 


It is true, as Petitioner states, that after Blue Ridge 
moved the Presiding Examiner to reconsider his prelimi- 
nary ruling denying Petitioner’s application for the issu- 
ance of a subpoena to Mr. Lockwood, Blue Ridge filed 
@ memorandum in opposition to Petitioner’s appeal to 
the Commission for issuance of a subpoena to Mr. Lock- 
wood. (R. 3375-3379) It is not true, however, that Blue 
Ridge was ‘‘Changing its mind a second time’’ in respect 
of the ‘‘relevance and materiality of the Ebasco Report 
on the central issue of economic feasibility’? of the Blue 
Ridge natural gas project. 
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Blue Ridge’s memorandum in opposition to Petitioner’s 
appeal to the Commission for the issuance of a subpoena to 
Mr. Lockwood makes this crystal clear. This memorandum 
set forth that Blue Ridge’s withdrawal of opposition to 
the denial of the issuance of a subpoena to Mr. Lockwood 
by the Presiding Examiner was ‘‘in the interest of time’? 
and that Petitioner’s statement in its appeal to the Com- 
mission that Blue Ridge had tacitly conceded the relevance 
and materiality of certain evidence assumed to be adduc- 
ible from Mr. Lockwood ‘‘is a conclusion unsupported 
by the facts, and is misleading.”” (R. 3377) 


Blue Ridge further amplified in this memorandum why 
it considered that ‘‘in the interest of time’’ it was im- 
portant to move the reconsideration by the Presiding 
Examiner of his denial of the issuance of a subpoena to 
Mr. Lockwood. In view of the misleading inferences that 
Petitioner would have the Court draw from Blue Ridge’s 
position on Petitioner’s request for the issuance of a 


subpoena to Mr. Lockwood, it is deemed necessary to 
restate a portion of what Blue Ridge set forth in its memo- 
randum to the Commission in opposition to Petitioner’s 
appeal to the Commission for the issuance of a subpoena 
to Mr. Lockwood, as follows: 


‘*Applicant [Blue Ridge] filed its motion to recon- 
sider the denial of intervenor’s [Petitioner’s] motion 
for a subpoena duces tecum to Mr. Lockwood because 
it anticipated that intervenor [Petitioner] might be 
dilatory in appealing the ruling of the Presiding Ex- 
aminer in respect of said motion. It has developed 
that applicant’s [Blue Ridge’s] concern was well 
founded. Intervenor [Petitioner] announced to the 
Presiding Examiner on May 29, 1959 that it expected 
to appeal the denial of its motion for a subpoena 
duces tecum to Mr. Lockwood. Intervenor [Petitioner] 
did not file its appeal to the Commission in respect of 
said denial of its motion until June 16, 1959, 18 days 
subsequent to its notice of intention to appeal.’? (R. 
3377-3378) 
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E. Petitioner's Inference That Blue Ridge Engaged Ford, Bacon 
& Davis to Do a Feasibility Report on Its Natural Gas 


Project Only After Review of the Ebasco Report Is Wholly 
Unwarranted 


Petitioner artfully would have this Court draw the in- 
ference that Blue Ridge, after examining the Ebasco 
report and finding it allegedly unfavorable in respect of 
the economic feasibility of a natural gas project in Rock- 
ingham County, engaged Ford, Bacon & Davis to prepare 
a feasibility report favorable to such a project. (Pet. 
Br., pp. 13-14) Any such inference is without foundation 
in the record in this proceeding, and is a gratuitous and 
unwarranted reflection upon Ford, Bacon & Davis, a highly 
respected natural gas engineering firm (R. 3389-3390), as 
well as upon Blue Ridge. 


True, the corporate entity (Consumers Utilities Com- 
pany) that engaged Ebasco Services Incorporated to make 
the Ebasco report is the same corporate entity, notwith- 
standing a change of name (to Blue Ridge Gas Company), 
that is the intervenor in this proceeding. (R. 348) 


The fact is that both the ownership and the management 
of Blue Ridge is wholly different from the ownership and 
management of Consumers Utilities Company, which au- 
thorized the preparation of the report by Ebasco Services 
Incorporated, and this complete change of ownership and 
management occurred long after the Ebasco report is 
stated by Petitioner to have been issued. (R. 691) There 
is no evidence in this proceeding that the owners or the 
management of Blue Ridge ever saw the Ebasco report 
prior to engaging Ford, Bacon & Davis to undertake 
engineering studies of the feasibility of a natural gas 
project for Rockingham County or that the owners or 
management of Blue Ridge have ever seen a copy of this 
report. 


In view of the special concern that Petitioner expresses 
because of the denial of its request for the issuance of a 
subpoena to Mr. Lockwood, it is submitted that the Court 
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fairly can take into consideration in evaluating the earnest- 
ness of Petitioner’s point in respect of denial of the issu- 
ance of this subpoena the fact that at no point did Peti- 
tioner submit, either to the Presiding Examiner or to the 
Commission, in support of its application for a subpoena 
to Mr. Lockwood, a copy of the Ebasco report. There is 
no question but that Petitioner had a copy of this report 
when it requested the issuance of a subpoena to Mr. 
Lockwood. 


Petitioner’s counsel stated to the Presiding Examiner, 
in response to a question of the Presiding Examiner seek- 
ing to test the relevance and materiality of the Ebasco 
report, that ‘‘I have not been able to study the report in 
detail. . . .’? (R. 1029) Obviously Petitioner’s counsel 
had studied this report in great detail prior to filing for 
Petitioner an appeal to the Commission for the issuance of 
a subpoena to Mr. Lockwood. Petitioner helpfully imports 
evidence of this fact into its brief by an extensive quotation 
from its appeal to the Commission. (Pet. Br., pp. 13-14) 


‘One may fairly query whether Petitioner actually desired 
the issuance of a subpoena to Mr. Lockwood when it had 
in hand a document so obviously material and allegedly 
favorable to the determination of the merits of its request 
for a subpoena. 


IL THE COMMISSION'S FINDINGS THAT GRANTING OF THE 
APPLICATION IS IN THE PUBLIC INTEREST AND THAT THE 
APPLICANT IS QUALIFIED TO PERFORM THE PROPOSED 
SERVICE ARE SUPPORTED BY SUBSTANTIAL EVIDENCE 

Blue Ridge joins in and adopts the argument of the Com- 
mission on this point, and therefore deems it unnecessary 
to restate that argument. (FPC Br., pp. 11-25) Blue 

Ridge deems it helpful to the Court to comment addition- 

ally only on the argument of the Commission in respect of 

the sufficiency of proof of an adequate gas supply to serve 

Blue Ridge’s natural gas project. (FPC Br., pp. 15-17) 
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It is submitted that the Commission has fully and per- 
suasively established the frivolity of Petitioner’s conten- 
tion that the record in this proceeding fails to show the 
availability of a sufficient supply of natural gas to serve 
. Blue Ridge’s natural gas project. (FPC Br., pp. 15-17) 
Blue Ridge submits that Petitioner’s contention on this 
point can be even more briefly disposed of. 


It cannot be disputed that an applicant for a natural gas 
allocation in a Section 7(a) proceeding under the Natural 
Gas Act has available to it only two sources of evidence 
of the availability of a sufficient supply of natural gas to 
serve its natural gas project. 


Obviously, the first source of evidence is the supplier 
of natural gas for the proposed project, in this case Atlantic 
Seaboard. The applicant has the choice of producing evi- 
dence voluntarily given by the supplier or given by the 
supplier in response to a compulsory subpoena. In this 
proceeding, Blue Ridge produced credible evidence from 


Atlantic Seaboard, voluntarily given, that it ‘‘has avail- 
able sufficient gas in current supply to serve the projected 
requirements of the applicant, Blue Ridge Gas Company, 
without impairing its ability to meet the requirements of 
its other customers.’”? (R. 534-535) Petitioner made no 
timely or proper objection either to the offer of or the 
reception of this evidence. 


Obviously, the second source of evidence is the files of 
the Commission containing information given by the sup- 
plier in other proceedings in respect of its gas reserves. In 
this proceeding, Blue Ridge invited the Presiding Examiner 
to take official notice of exhibits filed by Atlantic Seaboard 
in other proceedings showing the adequacy of its gas re- 
serves in respect of Blue Ridge’s natural gas project until 
1972. (R. 535-539) Petitioner made no objection to the 
Presiding Examiner’s taking official notice of these exhibits. 
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It is submitted, therefore, that Blue Ridge, without 
objection by Petitioner, has produced in this proceeding all 
the proof that any applicant in a Section 7(a) proceeding 
can be expected to produce in respect of the availability 
of a sufficient supply of natural gas to serve its natural gas 
project. 


IIL THE COMMISSION DID NOT ERR IN REFUSING TO REOPEN 
THE PROCEEDING UPON ATLANTIC SEABOARD’S FILING 
OF INCREASED RATES 

Blue Ridge joins in and adopts the argument of the Com- 
mission on this point, and therefore deems it unnecessary 
to restate that argument. (FPC Br., pp. 25-28) Blue Ridge 
deems it helpful to the Court only to set forth two addi- 
tional reasons for the reasonableness of the Commission’s 
refusing to reopen this proceeding in reference to rate 
increases filed by Atlantic Seaboard, Blue Ridge’s supplier 
of natural gas for its natural gas project. 


First, there is no showing by Petitioner, nor is there any 
basis for a showing, that the Commission has an obligation 
to hold open or to reopen a Section 7(a) proceeding under 
the Natural Gas Act solely because an applicant’s cost of 
natural gas may be subject to increase at some future time. 
The effect of granting Petitioner’s petition to the Commis- 
sion to reopen this proceeding for further evidence 
(R. 3466) would make a nullity of Section 7(a) appli- 
cations. 


In substance, Petitioner contends that the Commission 
is obligated to re-examine the grant of a Section 7(a) 
application in respect of the economic and financial feasi- 
bility of a proposed natural gas project whenever an appli- 
cant’s supplier of natural gas requests an increase in its 
rates, irrespective of when, if ever, such increase is ap- 
proved by the Commission. (Pet. Br., pp. 28-33) More- 
over, Petitioner completely overlooks and disregards the 
Commission’s continuing statutory duty of supervision of 
Atlantic Seaboard’s natural gas rates in respect of their 
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effect upon the public interest in the development of the 
natural gas industry. 


Petitioner’s misstatement of the Rules of Practice and 
Procedure of the Commission in respect of this point is 
shocking. Petitioner would have the Court believe, and 
so asserts, that if ‘‘a material change of fact’’ has occurred 
subsequent to this proceeding, the Commission ‘‘is bound’’ 
to reopen the proceeding for the purpose of taking addi- 
tional evidence.’ (Pet. Br., p. 32) 


This is a plain misstatement of the relevant rule of 
the Commission to which Petitioner refers. Section 1.33 
(a)(1) of the Commission’s Rules of Practice and Pro- 
cedure simply provides that at any time after the conclu- 
sion of a hearing in a proceeding any party ‘‘may file’’ a 
petition to reopen the proceeding for the taking of addi- 
tional evidence, and that such petition ‘‘shall set forth 
clearly the facts claimed to constitute grounds requiring 


reopening of the proceeding, including material changes 
of fact ... alleged to have occurred since the conclusion 
of the hearing. . . .”? [Emphasis supplied]? Plainly, the 
Commission’s Rules of Practice and Procedure do not in 
any sense or respect provide that the Commission, as Peti- 


1Even this purported excerpt from the Rules of Practice and Procedure 
of the Commission is misquoted. Rule 1.33(a)(1) of the Eules of Practice 
and Procedure of the Commission provides as follows: 


‘¢At any time after the conclusion of a hearing in a proceeding or 
adjournment thereof sine die, but before entering and issuance by the 
Commission of a final order or rule, any party to the proceeding or staff 
counsel may file with the Commission a petition to reopen the proceeding 
for the purpose of taking additional evidence. Such petition shall set 
forth clearly the facts claimed to constitute grounds requiring reopening 
of the proceeding, including material changes of fact or of law alleged 
to have occurred since the conclusion of the hearing, and shall in all 
other respects conform as applicable to the requirements of $$ 1.7 and 
1.15 to 1.17, inclusive.’’? [Emphasis supplied] 


2 See Note 1, supra, 
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tioner would have the Court believe, ‘‘is bound’? to re- 
open a proceeding merely because a petitioner alleges ‘‘ma- 
terial changes of fact.’’* 


Second, Petitioner’s contention that the decision of the 
Commission in this proceeding should be remanded for 
the purpose of taking additional evidence in reference to 
rate increases filed by Atlantic Seaboard is interposed for 
delay. Petitioner made abundantly clear before the Pre- 
siding Examiner at the hearing in this proceeding that it 
values its right to intervene in this proceeding, as ordered 
by this Court,* primarily as ‘‘one of the legal means’’ 
available to it “‘to get all the business”’ it wants. (R. 1173- 
1174) 


True, it was Petitioner’s counsel in this proceeding who 
took this cynical position, not Petitioner itself; but Peti- 
tioner is obviously bound by the position of its counsel. 
Blue Ridge submits that Petitioner’s obvious purpose in 
seeking the reopening of this proceeding is simply further 
to prevent competition in the fuel market of Rockingham 
County, Virginia, contrary to the public interest® and the 
proper utilization of judicial process, and that the Court 
may properly take into consideration Petitioner’s pur- 


3Section 1.33(b)(3) makes this fact additionally clear. This Section 
provides as follows in respect of petitions for reopening of proceedings: 
‘As soon as practicable after the filing of responses to such petitions 
or default thereof, as the case may be, the Commission will grant or 
deny such petition.’’ 


4 Virginia Petroleum Jodbers Association v. Federat Power Commission, 
265 F. 2a 364, 105 U.S. App. D.C. 172 (1959). 


8 The public interest in the availability of nataral gas in Rockingham 
County, Virginia, is perhaps most pertinently illustrated by the fact that the 
natural gas requirements of 2 public housing development in Harrisonbarg, 
Virginia, are among the additional sources of natural gas sales for Blue 
Ridge since the report of Ford, Bacon & Davis on the economic feasibility of 
Blue Ridge’s natural gas project for Rockingham County. (RB. 2254-2255 
and 2329-2331) ; 
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pose in seeking such reopening in evaluating the good 
faith of Petitioner’s contentions on this point.® 


CONCLUSION 


For the reasons stated above, it is respectfully sub- 
mitted that the order of the Commission should be affirmed. 


Respectfully submitted, 


Donat BE. Van Kovucuner 
Attorney for Intervenor 
Blue Ridge Gas Company 


Of Counsel: 


Weaver & Van KovucHnet 
ae K Street, N. W. 


m 6, D. C. 


November 3, 1960 


®See ‘‘Answer of Applicant Blue Ridge Gas Company to Petition of 
Intervenor Virginia Petroleum Jobbers Association to Reopen Proceeding for 
Farther Evidence.’’ (R. 3473-3478) 
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THE DENIAL OF THE SUBPOENA 


Respondent claims that ‘‘(t)here is no statute giving a 
right to subpoena all relevant evidence, regardless of other 
defects.’? As the basis for this conclusion it treats Sec- 
tion 6(¢) of the Administrative Procedure Act, giving 
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private persons the right to subpoenas, as merely forbid- 
ding the Commission to discriminate between private par- 
ties and its own staff in issuing subpoenas. But the report 
of the Senate Judiciary Committee to the Session of the 
Congress in which the Administrative Procedure Act was 
passed in no way indicates an intent to so limit Section 
6(c). On the contrary, a reading of this Report reveals 
that the Congress intended to make complete the ‘‘usually 
incomplete” provisions of existing statutes so as to leave 
no doubt that private persons as well as administrative 
agencies were entitled to compulsory process in agency 
proceedings. Moreover, Respondent’s argument com- 
pletely overlooks Section 12(c). That section provides, 
inter alia: 


‘‘Except as otherwise required by law, all require- 
ments or privileges relating to evidence or procedure 
shall apply equally to agencies and persons’’. 


As the Federal Trade Commission holds, it is this language 


that bars discrimination. In re Kaplan ¢ Sons, Inc., Docket 
No. 7812, 29 LW 2220 (November 15, 1960). 


In support of its claimed right to restrict the use of 
subpoenas Respondent cites §.E.C. v. Harrison, 80 F. Supp. 
226 (1948). But the question in the Harrison Case was not 
whether a subpoena should issue. The S.E.C. had in fact 
issued subpoenas on two lawyers involved in a matter it 
was investigating. They appeared before the Commission 
in answer to the subpoenas, but refused to testify as to 
certain things, claiming the attorney-client privilege. The 
Commission sought an order from the District Court com- 
pelling them to testify on the ground that the attorney- 
client relationship was entered into in an attempt to per- 
petrate a fraud and the privilege therefore unavailable. 


1 An example of an incomplete provision is Section 14(c) of the Natural 
Gas Act itself, which is silent as to whether the subpoena power there con- 
ferred is available to private parties. 
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The Court concluded that a prima facie case of fraud had 
not been established and refused to grant enforcement, but 
only insofar as testimony concerning privileged communi- 
cations was sought. The case thus holds that the issuance 
of a subpoena is not determinative of the admissibility of 
any particular evidence sought to be adduced from the 
witness subpoened. 


The logical corollary of the holding in the Harrison Case 
is that the admissibility of particular evidence need no 
more be established prior to the issuance of an adminis- 
trative subpoena than it need be prior to the issuance of a 
judicial subpoena. This is obviously sound, because only 
when particular questions are in fact asked or particular 
documents are in fact offered can their specific relevance, 
materiality and competence, usually close questions re- 
quiring the exercise of discretion in the setting at the time 
of offer, be determined. To borrow a phrase of Respond- 
ent, ‘absurd results’? would follow if a tribunal, in passing 
upon the issuance of a subpoena, were to attempt to pre- 
determine all questions of admissibility. A search of the 
law has failed to disclose any case upholding the denial of 
a subpoena by an administrative agency where, as Section 
1.23 of Respondent’s Rules of Procedure puts it, the 
“general relevance and materiality’? of the evidence is 
shown. (Emphasis supplied). 


Assuming arguendo that Respondent could make a deter- 
mination that evidence is admissible a pre-requisite to the 
issuance of a subpoena, it did not do so in denying the sub- 
poena Petitioner sought and does not now claim that the 
evidence was inadmissible. Indeed, it could not. Obviously 
the requirement of Section 12(c) of the Administrative 
Procedure Act that there be no discrimination among par- 
ties to a proceeding respecting evidence or procedure would 
forbid it to receive the facts, estimates and opinions of a 
professional engineer offered by Blue Ridge and at the 
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same time refuse to receive the facts, estimates and opin- 
ions of a professional engineer offered by Petitioner. 


Respondent claims that Section 14(c) of the Natural Gas 
Act does not require that a subpoena be issued for any 
testimony that would be ‘‘relevant or material’’ because the 
quoted words relate only to subpoenas for the production of 
documents (Res. Br., p. 8). The short answers to this 
claim are these: Petitioner sought a subpoena duces tecum 
for the production of documents. Respondent has author- 
ity under Section 14(c) to issue subpoenas seeking only 
oral testimony. Section 6(c) of the Administrative Proce- 
dure Act requires that authority to issue subpoenas be 
exercised upon request of a party showing ‘‘general rele- 
vance and reasonable scope of the evidence sought.’’ Sec- 
tion 1.23 (a) of Respondent’s own Rules of Practice makes 
relevance and materiality the standard for the issuance of 
both subpoenas ad testificandum and subpoenas duces 
tecum. 


Respondent asserts that in Kast Tennessee Natural Gas 
Co., 23 F.P.C. 629, it did not foreclose the imposition of 
limitations other than relevance and materiality upon the 
issuance of subpoenas and that it has never so done. How- 
ever, it cites no case in which it has applied any other test. 
It cannot lawfully do so, and if it could, it would have to 
first amend Section 1.23(a) of its Rules of Practice and 
Procedure. It can no more violate its Rules than can any- 
one else. 


Respondent argues that Section 15(b) of the Natural Gas 
Act, in making inapplicable the technical rules of evidence 
in its proceedings, permits it ‘‘to fashion its own body of 
evidentiary law ... so long as the rulings are reasonable 
and they are applied without discrimination.’’ (Res. Br., 
p. 8). It relies on Montana Power Co. v. Federal Power 
Commission, 87 App. D.C. 316, 185 F. 2d 491, where this 
Court construed a provision of the Federal Power Act 
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identical to Section 15(b) as permitting the relaxation 
of evidentiary rules to allow the admission of hearsay. 
We assume arguendo that Respondent could lawfully form- 
ulate a general rule of evidence in the course of a specific 
adversary proceeding and immediately apply it in that 
proceeding despite the procedures for agency rule making 
prescribed in Section 4 of the Administrative Procedure 
‘Act. We further assume arguendo that it did so here. On 
these assumptions the question is whether the rule it formu- 
lated is a lawful one. The answer is no. 


Neither Section 15(b) of the Natural Gas Act nor the 
Montana Case can be distorted to mean that authority to 
depart from the ‘‘technical rules of evidence’’ in order to 
admit what Section 7(¢c) of the Administrative Procedure 
Act terms ‘“‘reliable, probative, and substantial evidence’’ 
is authority to create ‘‘technical rules of evidence”’ in order 
to exclude ‘‘reliable, probative, and substantial evidence’’. 
Indeed, Section 7(¢) of the Administrative Procedure Act 
prohibits this very thing. The report of the Senate Judi- 
ciary Committee explaining the Section makes this clear: 


“No attempt is made to require the application of 
the so-called ‘common law’ or ‘jury trial’ rules of evi- 
dence in administrative hearings.... As a matter of 
fact, those rules are no longer applicable in judicial 
trials, at least in trials in equity or before a court 
sitting without a jury. On the other hand, where pri- 
vate parties have the burden of proof, or seek to adduce 
evidence or establish defenses, agencies often require 
precisely that conformity with technical and outmoded 
rules of proof. Some recognizable rule, therefore, 
should be adopted for both private parties and gov- 
ernment agencies. Accordingly, subsection (c) adopts 
the ‘reliable, probative, and relevant’ standard stated 
by the Attorney General’s Committee (Final Report, 
p. 71).’”? (Sen. Doc. No. 248, 79th Cong., 2d Sess., p. 
30. Emphasis supplied in part). 


Hence, Section 7(c) provides for the receipt of any oral 
or documentary evidence which is not ‘‘irrelevant, immate- 
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rial, or unduly repetitious’. Respondent does not claim 
that the evidence Petitioner sought by subpoena is irrele- 
vant, immaterial, or repetitious. In fact, both it and its 
Examiner concluded that the opposite appeard to be true. 


Respondent says that it is implementing its asserted right 
to fashion its own body of evidentiary law and that the 
rule it fashioned here is reasonable. It says that its rule 
is in accord with the proposition that fact-finders have 
wide discretion ‘‘in admitting or declining to admit opinion 
testimony.’’ (Res. Br. p. 9). The vice of the argument is 
that Respondent did not purport to exercise its asserted 
authority to formulate its own rules of evidence. It did not 
purport to exercise whatever discretion it has to decline 
to admit opinion testimony. On the contrary, the Examiner 
suggested that ‘‘... the intervenor should arrange for com- 
pensation to be paid to [Lockwood] as an expert witness, 
and for his voluntary attendance at the hearing.”? (R. 
3373, Pet. Br. p. 12). Respondent concurred in this sug- 
gestion (R. 3380). 


Respondent admits that under the general rule govern- 
ing judicial subpoenas Petitioner was entitled to the sub- 
poena it sought. It admits that the general rule is con- 
trolling in the District of Columbia. Nevertheless, it pur- 
ports to follow what it calls the ‘‘other’’ rule. Although 
it claims the other rule is followed in seven jurisdic- 
tions, it cites only two cases. Boynton v. R. J. Reynolds 
Tobacco Co., 36 F. Supp. 593, is urged as being de- 
clarative of the Massachusetts rule. Before we consider 
whether or not it is, we think the adverse criticism of 
the ‘‘other’’ rule in the case worth quoting: 


‘¢ Although there are authorities which seem to indicate 
that the Court has no power to compel an expert wit- 
ness to express an opinion already formed, zt seems to 
me the better rule, and one sustained by the weight of 
authority, that while the Court has no power to compel 
the witness to educate himself, the Cows does have 
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the power to compel him to state an opinion already 
formed.’’ (Emphasis supplied). 


The Court in Boynton denied the subpoena because it 
concluded that it was bound to follow the rule of the forum 
and that a state court of Massachusetts would not exercise 
its power to compel the testimony there sought. The cor- 
rectness of this conclusion is doubtful, to say the least. 
Stevens v. Worcester, 196 Mass. 45, 81 N.E. 907, did compel 
expert testimony and was relied upon by this Court in 
the Bradley Case. 


Respondent’s claim that the New York follows the 
“‘other’’ rule is no stronger. It cites People ex rel. Krau- 
shaar Bros. v. Thorpe, 296 N.Y. 224, 72 N.E. 2d 165. It 
overlooks People ex rel. Denel v. Shaw, 20 N.Y.S. 2d 518, 
259 App. Div. 977, reargument denied, 21 N.Y.S. 1023, 259 
Appl. Div. 1072, appeal denied, 284 N.Y. 821, 29 N.E. 2d 
398. The Shaw Case expressed the general view that an 
expert witness may be compelled to testify as to his 


professional opinion or as to matters of special knowledge 
acquired by reason of professional experience without any 
compensation other than an ordinary witness fee. More- 
over, New York is listed among the jurisdictions following 
the general majority rule. 97 C.J.S. § 42, p. 429. 


Respondent seizes upon Alexander v. Watson, 128 F. 2d 
630, which was cited by Petitioner in another connection 
(Pet. Br., p. 19), as suggesting that the Fourth Circuit 
agrees with it and as demonstrating ‘‘the absurdity of 
[Petitioner’s] contention that the Commission erred in not 
following the practice of this Circuit’. The case does not 
support it. It has no bearing on the right to compulsory 
process because no subpoena was sought there. Moreover, 
the Court held that the witnesses did not testify as experts, 
but rather as to facts within their personal knowledge. 


Respondent’s claim that the result of accepting Peti- 
tioner’s position would be to compel it to rule on the basis 
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of its guess as to the circuit in which judicial review would 
be sought is wholly frivolous. It assumes that some fed- 
eral circuits follow the general rule and others follow the 
“‘other’’ rule. But only the old Conformity Act (R.S. § 
721) and the Rules of Decision Act (28 U.S.C. § 1652), re- 
quiring federal courts to conform to the practice in the 
courts of the states in which they are located, gave 
rise to differences in evidentiary rules among them. Those 
Acts obviously could not bind federal courts in the deter- 
mination of appropriate rules of evidence in proceedings 
before federal administrative agencies. 


Furthermore, the Conformity Act has been superseded 
and the Rules of Decision Act Modified by Rule 43(a) of 
the Rules of Civil Procedure for the United States District 
Courts. See Notes of Advisory Committee on Rules. The 
federal courts are no longer bound by state rules of evi- 
dence, Halecki v. Sandy Hook Pilots, Assn., 251 F. 2d 708 
(C.A, 2d 1958), except perhaps in cases in which jurisdic- 


tion is founded on diversity of citizenship, as in Conn v. 
Young, 267 F. 2d 725 (C.A. 24 1959). To be sure, different 
cireuits may occasionally differently construe the Natural 
Gas Act and the Administrative Procedure Act and reach 
conflicting conclusions as to the validity of Respondent’s 
actions thereunder, including its actions respecting evidence 
and procedure. But one of the principal functions of the 
Supreme Court is to resolve such differences and conflicts. 
Certainly the possible existence of them does not leave Re- 
spondent free, as it contends, to do as it pleases. 


Respondent’s argument that Petitioner should have ar- 
ranged with the witness for his voluntary appearance re- 
flects its inability or unwillingness to recognize the nature 
of the evidence Petitioner sought by its application for 
subpoena. Concededly a party to a proceeding, whether 
administrative or judicial, has no right to compel a person 
to apprise himself of facts, much less to go out and make 
a study of a matter and form an opinion thereon. But that 
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is not what Petitioner asked that Mr. Lockwood be com- 
pelled to do. Petitioner asked that he be compelled to 
testify as to facts within his actual knowledge, namely (1) 
the facts he had previously apprised himself of at the be- 
hest of Blue Ridge upon which he based his opinion as to 
the feasibility of a project to distribute gas in Harrison- 
burg, Virginia and (2) the opinion he had in fact previously 
formed. 


There is no rule of law and Petitioner has been able to 
find and Respondent cites no case holding that an attempt 
to procure the voluntary testimony of a witness is a pre- 
requisite to the issuance of a subpoena. Indeed, a party 
cannot rely on any arrangement for voluntary testimony 
that may have been made. Thus a request for a continu- 
ance because 2 witness is absent will be denied unless a sub- 
poena requiring his presence has been procured. Zamora v. 
U. S., 112 F. 2d 631 (C.A. 9th, 1940). Hence it matters not 
that Petitioner made no attempt to procure the voluntary 
testimony of Mr. Lockwood, assuming arguendo that it 
could have properly done so. And to suppose that such 
an attempt would have succeeded is naive. Respondent 
itself indicates that it would have been fruitless (Res. Br., 
p. 10). 


THE LACK OF SUBSTANTIAL EVIDENCE 
The Action of the State Corporation Commission 


Recognizing the flimsiness of the findings and conclusions 
upon which it actually based its order under review, Re- 
spondent for the first time in brief advances an entirely 
new basis, i.e., the certification of Blue Ridge by the State 
Corporation Commission of Virginia. Until this case Re- 
spondent has always taken the position that it is not bound 
by state action in the exercise of its authority under the 
statutes it is charged with administering, and the Courts 
agree. Rhode Island v. Attleboro Steam & Electric Co., 273 
U.S. 83; South Carolina Generating Co. v. Federal Power 
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Commission, 249 F. 2d 755 (C.A. 4th, 1957). Indeed, Re- 
spondent has departed from that position in this case for 
only two reasons: First, for the purpose of depriving Peti- 
tioners of participation therein (Virginia Petroleum Job- 
bers Assn. v. Federal Power Commission, 265 F. 2d 364) ; 
and second, to advance reasons in support of its order 
which it did not state in the order itself (Res. Br., p. 12 
et seq.). 


The Examiner’s decision in this case adopted by Re- 
spondent had only the following to say about Blue Ridge’s 
authority from Virginia (R. 3388) : 

“The State Corporation Commission of Virginia has 
granted to Blue Ridge certificates of public convenience 
and necessity to construct and operate its facilities, and 
to render natural-gas service, in the county, city and 
towns involved. Harrisonburg, Timberville and Broad- 
way have each issued a franchise to applicant to serve 
natural gas. Applicant is legally authorized to en- 
gage in the local area in question.’’ 

This finding that Blue Ridge had legal authority to dis- 
tribute natural gas in Virginia is of course a necessary pre- 
requisite to the consideration of its application.” The 
Examiner, as Blue Ridge says, ‘‘tried de novo the issue 
of the economic feasibility of Blue Ridge’s natural gas 
project....’’ (Int. Br., p.9). In so doing he followed the 
Commission’s consistent holdings that Section 7(a) re- 
quires applicants thereunder to prove that the natural gas 
company, Atlantic here, has an available supply of gas 
over and above the requirements of its customers; that 
that company is the most feasible source of supply; that 
there is a public need for, and will be a public benefit from, 
natural-gas service in the areas proposed to be served; 
that the project can be financed; and that the project is 
economically feasible. Panhandle Eastern Pipe Line Co., 


2Section 7(a) authorizes Respondent to require a natural gas company to 
sell natural gas only to a ‘‘person or municipality engaged or legally author- 
ized to engage’’ in local distribution. 
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et al., 15 F.P.C. 1421, 1425; American Louisiana Pipe Line 
Co., 16 F.P.C. 897, 898. 


This Court must determine whether the order the Exam- 
iner issued and the Commission adopted is, as required by 
Section 7(c) of the Administrative Procedure Act, ‘‘sup- 
ported by and in accordance with the reliable, probative, 
and substantial evidence.’? On the floor of the House of 
Representatives the Chairman of the Subcommittee of the 
Committee on the Judiciary sponsoring the bill which be- 
came the Administrative Procedure Act said: 


Substantial evidence ‘‘. . . means evidence which on 
the whole record as reviewed by the court and im the 
exercise of the independent judgment of the reviewing 
court is material to the issues, clearly substantial, and 
plainly sufficient to support a finding or conclusion 
affirmative or negative in form * * * The function 
of the courts is not merely to search the record to see 
whether it is barren of any evidence, or lacking any 
vestige of reliable and probative evidence, or supports 
the agency action by a scintilla or by mere hearsay, 
rumor, suspicion, speculation, and inference * * * It 
will not be sufficient for the court to find * * * merely 
that there is some ‘tenuous support of evidence’ * * * 
Nor may the bill be construed as permitting courts to 
accept the judgments of agencies upon unbelievable or 
incredible evidence.’? (92 Cong. Rec. 5760; Emphasis 
supplied). 


A court reviewing the decision of an administrative 
agency to determine whether it is supported by substantial 
evidence must obviously know upon what evidence the 
action was based. Hence the requirement of Section 8(b) 
of the Administrative Procedure Act that the decision state 
both findings and conclusions and reasons therefor. It 
follows that the validity of the Order under review can be 
measured only by the reasons Respondent gave for it. See 
KFH Co. v. Federal Communications Commission, 247 F. 
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24 570 (C.A-D.C., 1957) ; State Corp. Com. of Kans. v. Fed- 
eral Power Commission, 9206 F. 2d 690 (C.A. 8th, 1953). 


This Court cannot, as respondent’s Brief would have it 
do here, hold an order valid for reasons other than the 
agency itself advanced. Were it to do so it would usurp the 
prerogative of the agency. The court’s function being to 
review agency action, it comes into play only after the 
action is taken and is limited to determining the lawfulness 
of that action. Were the court to sustain the action for 
reasons other than those the agency assigned it would be 
performing the agency’s function, ie., determining in the 
first instance what evidence is to be given what weight and 
what reasons justify what action. We therefore, as must 
this Court, confine our examination of the substantiality 
of the evidence to the matters Respondent relied upon in 
granting Blue Ridge’s application. The action of the State 
Corporation Commission is not one of these matters. 


Gas Supply 


The only evidence of record Respondent points to in its 
Brief as sufficient to carry Blue Ridge’s burden of proving 
a gas supply is: 


(1) The representations of Atlantic in applications for 
certificates of public convenience and necessity to make 
additional sales. As we pointed out in our Main Brief, the 
Supreme Court has held that an application in one proceed- 
ing is not ‘‘any support whatever for [a] conclusory find- 
ing’? in another. Catco Case, 360 U.S. 378. 393. 


(2) A letter from a lawyer for Atlantic. But the Com- 
mission has never treated actual contracts to sell gas, much 
less representations that gas is available, as making a 
prima facie case. Texas-Ohio Gas Co., 12 F.P.C. 23, 25-28. 


For the rest, Respondent goes outside the record. It 
says that no prior decision casts doubt on the capacity of 
‘Atlantic to supply additional customers, that the proposed 
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sales to Blue Ridge are a small percentage of Atlantic’s 
total sales, and that no existing customer of Atlantic inter- 
vened in the proceeding to protest an endangerment of its 
supply. This will not support a finding that Blue Ridge 
has made an affirmative showing. Respondent must base 
its findings upon what is, not upon what is not, in the 
record. 


Respondent has consistently held that a Section 7(a) 
applicant, like a Section 7(¢) applicant, must make a suffi- 
cient showing that it has an adequate supply of natural gas 
to meet the requirements of those proposed to be served by 
it. Wisconsin Southern Gas Co., 7 FPC 277-278. Kansas 
Pipe Line & Gas Co., 2 FPC 29, 40; Mississippi River Fuel 
Corp., 9 FPC 198, 208. As it said in Texas Gas Trans- 
mission Corporation, 8 FPC 190, 199, whether such a show- 
ing has been made requires consideration of several 
factors: 


‘Consideration must be given to all of the terms and 
conditions of the gas-supply contracts, to geological 
evidence concerning the nature and volume of gas in 
place, adaptability of contracted gas reserves to the 
proposed pipeline operation, and to all like matters re- 
lating to the availability to the applicant of required 
volumes of gas. In addition, we also must consider the 
matters of record concerning the past and present 
experience of an applicant in the procurement of a 
natural-gas supply, and the applicant’s ability to con- 
duct pipeline operations with a reasonable degree of 
reliability. We should look also at the natural-gas- 
reserve situation generally in the area from which the 
applicant proposes to secure its gas supply, together 
with the demands on that area, and, likewise, to the 
availability from all sources of natural gas in the area 
where the applicant proposes to maket its gas.’ 


The importance of a validly based showing of a reason- 
ably adequate supply of gas here is plain, since we are 


3 Respondent’s insistence in the Texas Gas Case that the matters considered 
be of record is noteworthy in view of its reliance on matters not of record here. 


14 


dealing with a proposal requiring substantial capital expen- 
ditures by Blue Ridge, and, of more significance, by its pro- 
posed consumers for appliances and fuel-burning equip- 
ment in expectation of gas service. Respondent knows 
full well that consumers, investors, and the public generally 
rely upon it to issue certificates and grant Section 7(a) 
applications only when the ability to perform the service 
proposed is clearly shown. Mississippi River Fuel Corp., 
9 FPC 198, 208. It cannot abdicate this responsibility. Yet 
it has done just this in granting Blue Ridge’s application. 


Economic Feasibility 


A basic and fatal defect in Respondent’s argument that 
the evidence supports its Order is the premise that the 
economic feasibility of Blue Ridge’s project is to be pre- 
sumed. Thus, Respondent says that it was required to 
accord respect ‘‘to the determinations implicit in the state 
commission action’’, and that it ‘‘would not have accorded 


due respect . . . if it had departed from the state commis- 
sion action without good reason’’. (Res. Br., p. 13). Again 
it says that Section 1(c) of the Natural Gas Act warrants 
if not requires ‘‘that the federal commission accord great 
deference to the decision of the state commission’’. (Res. 
Br., p. 14). 


The fact is that Section 1(c) of the Act does not relieve 
an applicant under Section 7, whether a natural gas com- 
pany seeking a certificate under 7(c) or a distributor seek- 
ing an allocation of gas under 7(a), from affirmatively 
showing that the public interest requires the order sought. 
Indeed, Respondent has never before suggested that it does. 
It has always required both 7(a) and 7(c) applicants to 
make such a showing and it has always treated the eco- 
nomic feasibility of the distribution project proposed as a 
crucial element in such a showing. Furthermore, entirely 
apart from the terms of the Natural Gas Act itself, Section 
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7(c) of the Administrative Procedure Act provides that 
“the proponent of a rule or order shall have the burden of 
proof’’, ie., both the burden of going forward with evi- 
dence and the burden of persuasion. 


Section 7(c) of the Administrative Procedure Act also 
guarantees every party ‘‘the right to present his case or 
defense by oral or documentary evidence, to submit re- 
buttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the 
facts’’. It forbids the issuance of an order ‘‘except upon 
consideration of the whole record . . . and as supported by 
and in accordance with the reliable, probative, and sub- 
stantial evidence’’. Reading this guarantee and this pro- 
hibition together, as of course one must, it is obvious that 
Respondent cannot be heard to say that Blue Ridge carried 
its burden of proving the economic feasibility of its project 
by substantial evidence when, by refusing a subpoena, it 
has erroneously denied Petitioner its right to adduce evi- 
dence to the contrary. 


Let us now examine some of the uncontradicted evidence 
in the record respecting economic feasibility. The U. S. 
Census of Housing shows that in 1950, 98.5 per cent of all 
the dwelling units in the Rockinham-Harrisonburg area 
used fuels other than utility or bottled gas for heating pur- 
poses. Similarly, 82.7 per cent of the dwelling units did 
not use gas for cooking (R. 1725-1738, 2721). In 1950 coal 
was the predominant heating fuel. In Harrisonburg, 1,855 
of 2,925 dwellings, and in the combined Rockingham-Har- 
sisonburg area, 6,379 of 11,895 dwellings used it (R. 1731- 
1732). Today probably half of the homes are heated by 
fuel oil (R. 1289). The cost of coal for domestic use is 
the equivalent of gas at 85¢ per Mcf, some 40 per cent less 
than the cost under the rates proposed by Blue Ridge (R. 
2590). Currently home users in Harrisonburg pay 15¢ per 
gallon for No. 2 fuel oil (R. 2679). This is about equal to 
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the cost of natural gas at the proposed rates (R. 1395). 
The trend of prices for petroleum products is likely to be 
downwards in the next three to five years (R. 1436), 
while the trend of the price of gas is steadily upward. 
While there are a number of users of electricity in the area 
(R. 1294), the record is barren of any comparative costs. 
It appears that Blue Ridge may reasonably expect its 408 
propane-air gas customers to change to natural gas (R. 
480, 1390), but it is highly uncertain whether it will attach 
the number of domestic customers it estimates at the end of 
the third year (R. 1392). Even if it be assumed that there 
are 1500 bottled-gas users in the area (R. 1391), the record 
is singularly unclear as to the desire or need of such cus- 
tomers for natural gas. 


The testimony of Witness Gass compels the conclusion 
that no finding can be made on this record that Blue Ridge’s 
estimate of gas sales, and hence revenues, is warranted.° 
He pointed out that Blue Ridge estimated its residential 


and commercial sales, including space-heating, by simply 
assuming that all connected customers, including those not 
now using any gas, would be residential non-heat customers 
prior to the first year; that there would be a 35 per cent and 
55 per cent saturation at the end of the first and third years 
respectively of all the houses along the lines Blue Ridge 
proposes to construct (R. 480-481) ; and that space-heating 
customers would be 25 per cent and 40 per cent of the non- 


4 As was testified by many of Blue Ridge’s so-called public witnesses, 
whether or not there will be conversion to gas depends on comparative costs 
(R. 365, 375, 395, 1289-91). Witness Early testified in support of Blue Ridge 
that comparative cost would be an important factor in his decision whether 
to convert from coal to gas, But he thought that the cost would be about 
the same! (R. 363, 367). 

In regard to cost comparisons, it is to be observed that Blue Ridge did not 
include in its estimate of the cost of natural gas the users tax in Harrisonburg 
(RB. 914, 2689-2691). 


S Indicative of the overblown proportion of the estimate is the fact that 
Blue Ridge anticipates a 134 per cent load factor in the third year (R. 497). 
Its Witness conceded that projects of this size normally do not attain such 
high load factors (R. 494). In fact there is no distributor on Atlantic’s 
system with such a load factor. 
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heat customers at the end of the first and third years re- 
spectively (R. 482). This was based upon the experience 
of Roanoke, and an ‘‘actual survey’? of commercial cus- 
tomers (R. 483). 


Mr. Gass’ analysis of the method used to make the esti- 
mate in the foregoing categories of sales demonstrates that 
it is uncertain, speculative, and dubious. As he pointed out, 
there is no probative showing that past propane customers 
will, ipso facto, become natural-gas customers (R. 1390). 
The general judgment of Blue Ridge’s witness is no basis 
upon which to predict particular annual increases in the 
residential non-heat load in the area proposed to be served 
by it (R. 1391-1392). The estimate of residential space- 
heating is even more uncertain (R. 1392). It is a caleu- 
lated figure based upon the figures developed for the resi- 
dential non-heat, i.e, it is a derivative of a derivative (R. 
1392-1993), not based on any critical analysis of the mar- 
ket. Yet on the basis of these computations, Blue Ridge 
estimates that the residential heating load in the third year 
will be twice that of the non-heat load; and that the peak 
day use for space-heating will almost triple in three years 
(R. 2611, 2612). With nothing in the record to indicate the 
intentions of prospective consumers or of their economic 
means Blue Ridge’s estimate of the space-heating load must 
be considered speculative (R. 1401). 


With respect to the estimate of commercial sales, on di- 
rect examination Blue Ridge’s witness from Ford, Bacon 
and Davis testified that he made an actual survey respect- 
ing prospective commercial customers (R. 482, 483). But, 
as the Examiner found, ‘‘he went through the downtown 
area of Harrisonburg with Blue Ridge personnel and saw 
the commercial establishments” (R. 3391). Business estab- 
lishments were not solicited. Their present fuel use was 
not ascertained. Their interest in purchasing gas at the 
rates proposed by Blue Ridge was not inquired of. 
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The reliance of Blue Ridge’s witness from Ford, Bacon 
and Davis on the experience of Roanoke is noteworthy. The 
Examiner and Respondent accepted his estimates based on 
this experience notwithstanding that no evidence was ad- 
duced to show any comparability between Roanoke and 
Harrisonburg. All we know is that Harrisonburg is a 
small town and that Roanoke is one of the largest cities in 
Virginia. In contrast, Petitioner introduced elaborate evi- 
dence to show and the Examiner found that Winchester and 
Harrisonburg are ‘‘quite similar’’ in all respects relevant 
on the issue of economic feasibility (R. 3396). This demon- 
strates the absurdity of Respondent’s argument (Res. Br., 
p. 19-20) that the experience at Winchester was properly 
ignored. Respondent’s own argument that it is up to the 
proponent of a comparison to show that the two situations 
are in fact comparable forecloses reliance on Blue Ridge’s 
estimates, since it made no effort whatever to make such a 
showing respecting the comparison with Roanoke of which 
it was the proponent and upon which it relied. 


What Respondent has heretofore required to support a 
claim economic feasibility is well described in Michigan 
Wisconsin Pipe Line Company, et al., 21 F.P.C. 552, 566: 


‘‘Representatives of Northern Illinois [proposing 
a distribution project at Earlville, Illinois] made a 
door-to-door survey of the homes, commercial estab- 
lishments and public authorities in the area. They 
interviewed a resident of each household and the pro- 
prietor of each commercial establishment except for a 
very few; and a responsible official of each public au- 
thority. They made inquiry as to whether the resident, 
proprietor or official desired gas services; and, if so, 
how he would utilize such service. In this connection, 
the evidence shows, and the representatives informed 
the prospective users, that the retail price of gas would 
compare favorably with that of competing fuels. The 
information obtained from prospective customers was 
tabulated under the categories of ‘cooking’, ‘water 
heating’, ‘clothes drying’, ‘refrigeration’, ‘incinera- 
tion’, ‘spaceheating’, and ‘commercial processing’. 
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The witness assumed that the same ratio of requests 
for gas service would obtain in the case of those not 
contacted. The witness used annual and peakday con- 
sumption figures established through study of North- 
ern Illinois’ residential sales. Respecting the commer- 
cial establishments, the witness had estimates prepared 
by experienced salesmen and engineers of the company, 
based on present fuel used, gas burning equipment 
desired, and inspection of the respective premises.’’ 


The sharp contrast between the ‘‘study”’ of Blue Ridge 
and that of Northern Illinois is plain. Indeed, the former is 
just like that of the City of Bethany, Missouri, which Re- 
spondent held insufficient in that same case because, as 
here, estimates were based only upon general judgment and 
the drawing of inference upon inference upon inference. 
The failure of Blue Ridge to make a full study leaves the 
record naked on a vital issue (R. 1402, 2055-2056). Both 
the Examiner (R. 3390) and Respondent (Res. Br., p. 18) 
try to cover this nakedness with what Respondent in brief 
calls ‘‘the plans of the . . . Redevelopment and Housing 
Authority to use natural gas in the heating of 150 new units 
[and] the receipt by Blue Ridge of some 165 inquiries 
regarding residential space-heating”’. Blue Ridge intro- 
duced no evidence of requests for service as part of its 
direct case. On rebuttal its witness from Ford, Bacon and 
Davis testified that it had 315 such requests. These did 
not include the 250 requests to which he testified in the 
first hearing but couldn’t remember in the second hearing 
(R. 974, 975). On ecross-examination it developed that 
expressions of interest were treated as requests (R. 2310), 
that the total number of houses was only 274, and that the 
150 of those for the Redevelopment Authority are not even 
in the planning stage but expected to be constructed ‘‘some 
time in the future’’ (R. 2329, 2330). These circumstances 
certainly make the validity of Blue Ridge’s ‘‘numbers’’ 
testimony highly suspect. 


Most damaging to Blue Ridge on the issue of economic 
feasibility is its gross overestimate of industrial load. This 
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load approximates 86 per cent of the sales in the first year 
and 80 per cent in the third (R. 1415-1417). Blue Ridge 
expects to attach eight industrial interruptible customers 
in the first year, four of which it specifically identified.° 
The annual requirements of these four are said to be 
171,300 Mef, or more than 60 per cent, of a total of 272,400 
Mef. However, Jobbers’ Witness Roop, having extensive 
knowledge of the petroleum market in Rockingham County 
(R. 1053-1057), ascertained and testified that these four 
prospective industrial customers actually used only 992,638 
gallons of No. 6 fuel oil during the period June 1, 1958 
through May 31, 1959 (R. 1067, 2677). Using Blue Ridge’s 
factors for BTU content and combustion efficiency, these 
four companies would require only 133,130 Mef of natural 
gas to meet their total annual fuel requirements (R. 1072). 
Record 2677 shows the total sales of Nos. 4, 5 and 6 fuel oil 
in Rockingham County for the most recent 12-month period, 
with the exception of sales made by one jobber (R. 1063).” 


Contrary to Respondent’s argument (Res. Br., p. 18), 


the record shows plainly that Witness Roop’s testimony 
was based, not only on his general knowledge, but on actual 
records of the sales of oil (R. 1057). As for the state- 
ments of four industrial customers, they show on their face 
that they are not, as Respondent claims (Res. Br., p. 19), 
statements of consumption. They purport to be esti- 


6Blue Ridge has not executed an agreement for the sale of natural gas 
to National Fruit Company, one of the four companies named (R. 507). This 
is very significant in view of the fact that National Fruit has abandoned the 
use of gas in its plant at Winchester, Virginia, formerly served by 
Shenandoah Gas Company, whose disastrous experience bodes 80 ill for Blue 
Ridge. 


7 Witness Roop testified to the sales of this jobber (R. 1064). His reliable 
and uncontroverted evidence shows that to replace all the annual sales of 
Nos. 4, 5 and 6 oil in the County would require 245,940 Mcf (R. 1076). But 
one quarter of the sales of No, 5 fuel oil are made in portions of the County 
not accessible to Blue Ridge’s proposed line (R. 1087). This reduces Blue 
Ridge’s potential market by roughly 17,000 Mcf. Hence if Blue Ridge were 
to replace all of the fuel oil sold annually to industrial customers adjacent 
to its lines its sales would fall 44,000 Mecf short of its estimates. 
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mates. Respondent says there is no discrepancy between 
the quantities shown on these statements and the maximum 
quantities that the subsequently executed contracts show 
these industrial concerns to be capable of burning (Res. 
Br., p. 19). But, for example, the statement of Shenandoah 
Valley Meat Packers (R. 2823) estimates an annual con- 
sumption of 52,500 Mef of interruptible gas. Its contract 
with Blue Ridge recites that the ‘‘maximum hourly con- 
sumption rate’? of its boilers is 15 Mef of gas (R. 2643). 
If it operated its boilers at full blast eight hours a day 365 
days a year it would consume 43,800 Mcf—8,700 Mcf or 
about 17 per cent less than the estimate. Such operation is 
inherently incredible. Moreover, Witness Roop’s testi- 
mony (R. 1062) and Exhibit 27A (R. 2677) show a very 
wide seasonal variation in the consumption of industrial 
fuel in Rockingham County, and Blue Ridge’s market wit- 
ness testified that all of the four concerns named on the 
statements in question ‘‘have a seasonal aspect to their 
business.’’? (R. 2352). The reason for this of course is 
that fruit and meat processing, which is the predominant 
industry there, is done at harvest time and slaughter time. 
Finally, as the Examiner said (R. 3394), Blue Ridge’s mar- 
ket witness testified that it would be able to meet only 
9/12ths of the annual requirements of its proposed indus- 
trial customers. 


The testimony of Witness Gass shows that Blue Ridge 
has overstated sales to the four industrial customers it 


7 These statements were not introduced in evidence as part of Blue Ridge’s 
direct case, although Blue Ridge’s president testified that they were filed 
with Respondent on March 7, 1958, more than a year prior thereto in com- 
pliance with Respondent’s request (R. 2820) for further information about 
industrial sales shown in the application (R, 2138). They are obviously forms 
not prepared by proposed customers. Blue Ridge’s president who sponsored them 
on rebuttal knew nothing about them (R. 2139-2143), but testified on direct 
examination that the first hearing on Blue Ridge’s application did not in- 
volve any of the information they contained (R, 2175). In fact the state- 
ments themselves were introduced in evidence in the first hearing (R. 2335- 
2336), which was conducted by Blue Ridge’s president as counsel for it. 
Blue Ridge’s witness responsible for its market estimates knew nothing about 
these statements (R. 2336-2338). Petitioner vigorously objected to their 
admission into evidence (R. 2132-2136). 
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identified customers by 40 per cent (R. 1419-1421). Since 
there is no record support whatever for the additional 
100,000 Mcf of annual interruptible sales to the four cus- 
tomers not identified (R. 1423), the consistent policy of the 
Commission forbids an allocation of gas therefor. In sum, 
Blue Ridge has shown a prospective interruptible indus- 
trial market of only 85,000 Mcf annually, roughly 30 per 
cent of the market of 272,400 Mef it claims. The problem 
in future years is of course magnified. The base for the 
projected annual increase in interruptible industrial sales 
being unstable, the projection is pure speculation (R. 1424). 


Respondent argues (Res. Br., p. 19) that the financial 
data submitted to show that the project is feasible even if 
IS gas for the Harrisonburg Electric Commission is not 
available 360 days a year also show that the project is 
feasible even if industrial sales ‘‘are considerably smaller’’ 
than the estimates. This reflects astounding ignorance of 
the record, and the statement that the Examiner explicitly 
so found is plainly not so (R. 3393). If IS gas is unavail- 
able Blue Ridge won’t buy it and won’t pay for it. But 
the industrial sales would be made with gas purchased un- 
der a firm contract with Atlantic for 1,300 Mecf per day of 
contract demand at Atlantic’s CDS-1 Rate Schedule (R. 
2623). That schedule requires the buyer to pay a demand 
charge based on its billing demand, whether or not its takes 
any gas at all (R. 2681). The demand charge now effective 
is $3.30 per Mef of billing demand per month (Pet. Br. 
p. 29). In short, Blue Ridge will have to pay for gas for 
its proposed industrial sales whether or not it makes them. 


Sales to Electric Commission 


Respondent’s argument that the project for sales to the 
Harrisonburg Electric Commission is feasible can’t substi- 
tute for the lack of evidence in the record to so show. We 
have already discussed the lack of evidence to show that 
Atlantic can supply gas to Blue Ridge without impairing 
service to its other customers. As for IS gas specifically, 
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Respondent admits that Atlantic would not predict how 
many days a year it would be available (Res. Br., p. 21). 
But it says Atlantic wouldn’t have contracted to sell 740 
Mef per day unless it thought that it could deliver that 
quantity on enough days “to insure the success of the 
project’. (Res. Br., p. 21). No such inference can be 
drawn. 


Atlantic didn’t contract to sell Blue Ridge 740 Mef of 
IS gas per day. The contract gives it sole discretion to 
curtail deliveries at will. Nor did Atlantic ascertain what 
would be necessary to make Blue Ridge’s project successful. 
It did not conclude that a project to distribute gas in Har- 
risonburg would be sound and seek a certificate to make 
sales therefor. All it did was express doubts about the 
economic feasibility of the project and ask Respondent to 
analyze it carefully before granting Blue Ridge’s applica- 
tion. In short, Atlantic depended upon Respondent to 
discharge its plain duty under the law—the very duty Re- 
spondent now for the first time says it assumes Atlantic 
discharged. 


Respondent’s argument that Atlantic’s latest filings with 
the Commission cast no light on Atlantic’s intention to 
sell IS gas is untenable. To begin with, its claim that 
Statement G in rate increase filings shows only rates to 
existing customers is incorrect. Section 154.63 of the Com- 
mission’s Regulations under the Natural Gas Act specific- 
ally requires that the revenues shown on Statement G be 
adjusted for known changes “expected to be realized within 
8 months ....’” Moreover, it cannot be gainsaid that At- 
lantic has never yet made or projected any sales of IS gas. 
Concededly therefore, Atlantic does not plan to sell any 
IS gas to any of its existing customers. How then can 
it be inferred that it will sell IS gas to Blue Ridge? 


Respondent’s remaining arguments on this point and its 
attempt to meet Petitioner’s showing of lack of substantial 
evidence on other important issues were either foreseen and 
answered in Petitioner’s Main Brief or of insufficient merit 
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to warrant discussion. We simply invite the attention of 
the Court to the record, some of the infirmities in which we 
have shown. 


THE REFUSAL TO REOPEN THE PROCEEDING 


Again here, as in its argument that the record supports 
its Order granting Blue Ridge’s application, Respondent 
seeks to support its denial of Petitioner’s requests that the 
proceeding be reopened on grounds it did not advance in 
the denial itself. In this Court it virtually concedes, as 
indeed it must, that the principal basis for its action, that 
the effect of Atlantic’s rate increases is largely hypotheti- 
cal, is untenable. It admits that the holding in I.C.C. v. 
Jersey City, 322 U.S. 503, dealt with a motion to reopen 
a proceeding after final order. It admits that this Court’s 
opinion in both Pittsburgh v. F.P.C., 237 F. 2d 741, and 
Michigan Consolidated Gas Co. v. F.P.C., No. 14,975 CADC, 
decided April 29, 1960, held that the refusal to consider 
material facts coming to light before the Commission finally 
acts is error. 


Shifting the position it took in its order, Respondent 
here argues that it would have been a ‘‘long, complex and 
expensive undertaking to demonstrate the probable effect”’ 
of Atlantic’s increases on Blue Ridge’s project and that 
Petitioner should have shown ‘‘that [a] different conclusion 
would be probable on reopening.’’? (Res. Br. p. 27). Re- 
spondent obviously grossly exaggerates the difficulty of 
showing the effect of the increases. Their impact on Blue 
Ridge’s costs, net revenues and ability to attract customers 
is simple enough of ascertainment. As for the claim that 
Petitioner did not show that the evidence to be adduced on 
reopening would probably result in a different conclusion, 
Section 133(a) of Respondent’s Rules requires no more 
than that Petitioner show that such evidence is material. 
Moreover, the Commission’s order foreclosed consideration 
of the probable effect of Atlantic’s increases on the ground 
that there wasn’t any, i.e, that they were ‘‘mostly hypo- 
thetical.’’ 
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Finally, cutting the ground from under its own argu- 
ment, Respondent says that if it were probable that Atlan- 
tie’s rate increases would endanger the feasibility of the 
project an attempt to show their effect would be speculative. 
This is of course a contradiction in terms. Furthermore, if 
the feasibility of a distribution project at particular rates 
for purchased gas can’t be determined so long as those 
rates are under investigation in a proceeding under Sec- 
tion 4(e) of the Act because such a determination would be 
speculative, Respondent’s determination in its order under 
review that Blue Ridge’s project is feasible is speculative. 
As Respondent itself points out, Atlantic’s rates upon 
which that determination was made are under investigation 
in proceedings under Section 4(e). 


As for the argument that Respondent’s inability to order 
retroactive reductions in industrial rates is not serious 
here because Blue Ridge expects to purchase substantial 
amounts of interruptible gas only for the first four years 
of operations, we pointed out in our Main Brief that the 
first years of operation are the most critical. Moreover, 
Blue Ridge’s contract to serve the Harrisonburg generat- 
ing plant, which it must buy interruptible gas to fulfill, runs 
for a term of ten years (R. 2361). 


Respectfully, 
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